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Court of Appeals of the District of Columbia. 


No. 4285. 

rxiTEi) St.\tes Shipping Bo.vrd Emergency Fleet Corporation, 

Appellant, 

vs. 

Maurice II. Eiciirehg, Trading a? National Timber Company. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 00924. 


Maurice II. Eichbehg, Trading as National Timber Company, 

Plaintiff, 

vs. 

Fnitei) States Shipping Pxiard Emergenc y Fleet Corporation, 

a Body Corporate, Defendant. 

Cnitei) States of A. merica, 

District of Colinnhia, ss: 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Wa.<hington, in said District, at the times here¬ 
inafter mentioned, the following papers were tiled and proceedings 
had in the above-entitled cause, to wit: 

1 " » Declaration, etc. 

Filed December 21, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 00924. 


Maurice II. Eichrerg, Trading as National Timber Companv, 

Plaintiff, 


vs. 


Cnited States Shipping Board Emergency Fleet Corporation, 

a Body Corj»orate, Defemlant. 

The plaintiff, Maurice II. Eichberg, trading under the firm name 
and style of the National Timber Company, by his attorneys, 

1—4283a 


o 


rXITED STATES SIIIITIXG nOARD, ETC., VS. 


Krnost W. Roberts and John R. Oaisli, sues tlie defendant, the 
Tnited States Shippinjj; Board Knier^cney Fleet Corporation, a 
body eorjKuate, under the laws of the District of Columbia, for that, 
heretofore, to wit, on or about the second day of Auj^ust 1017 at 
Washinj^ton, in the District of (’olumbia, the plaintilf at the special 
instance and reciuest of the defendant made and submitted to the de¬ 
fendant one certain written tender or proposid by which the plaintitf 
ottered to furnish a lar^e (|uantity of certain water oak, or white oak 
timber at option of plaintitt', of certain |)articular sizes and dimen¬ 
sions at a minimum rate of two (*2) s<*hcdules ])er month at certain 
prices for the vari(Uis sizes and dimensions hereinafter set forth, sai<l 
several prices having bt'cn prescribed, fixed and determined by the de- 
f(‘ndant and to be f. o. b. loading; point, in.^pection at loading point as 
riMjuired, payments to Ik* arranged to be made at time of inspection, 
stock to b(* sound, s<juare edge water oak or white oak and to be in- 
sp(*cted according to the rules of the Hardwood Manufacturers’ Asso- 
(‘iation for sound and s(|uare edge timlu*!*, (‘xcept tiiat 1" to he* allowc'd 
and paid for in excess of the several sizes therein specified and in case 
of any Hitches the stock to be measured as an average of l)oth faces 

inside the bark. That thereafter, to wit, on or about the third dav of 

« 

August, 11)17, the defen<lant in writing accepted the written tender 
or proposal of ])laintiff for twenty (2-) schedules of siiid water oak 
or white oak timber to he furnishe<l and -hi])ped by plaintiff as afore¬ 
said. That thereafter, to wit, on the day ami date last mentioned, 
said defendant confirmed in writing said acce])tance of said tender or 
proj)osid of plaintiff, which confirmation was received by phiintiH on 
or about the seventh day of August, 11)17, whereupon ])laintiff ex- 
]»ended large sums of money in securing and j)roviding additional 
necessary machinery, materials and lahoi for performing .<aid con¬ 
tract with the defendant. That thereaft(‘r, to wit, on or about the 
fourteenth day of August, 11)17, said defendant directed plain- 
2 tiff's attention to certain clerical errors as to sizes, numbers and 
footage of items Xos. (JS and lo in jJaintiff's tender or pro¬ 
posal which said errors the jJaintiff anddef(‘n<lant mutuallyagree/l to, 
and did, correct ; and the defendant promis(*d. agri'ed and umU*rtook 
to take, accej)t, reeeive from, and pay. |»laintitf, and plainttf promised, 
agreed and undertook to supply, furnish and deliver to the defendant, 
twenty (2f)) schedules of water oak. or white oak timber, at option 
of plaintiff, at the minimum rate of two (2) schedules per month, 
each schedule consisting of a minimum footage of one hundred and 
eighty-three thousjind and fifty-one (RS^hOr)! ) feet, board measure, 
and consisting of the several items, (juantities, sizes and dimensions 
and at prices per 1,000 feet, as follows: 


MAURICE II. EICHBERG, ETC. 


I 




Sizo. Price* |)er 


Item. 

^ross. 

I.cii;;ths. 

Xo. piect*.*?. 

FiK)tiijrc. 

Working. 


B. M. 

3. 

10 X 24 

10/32 

5 

3,840 

S28 

$80 




Av. 24 






4. 

10x24 

42 

2 

2,088 

Kgh 

80 


o. 

10 X 20 

44 

T 

1,173 

S4S 

80 


t . 

10 X 10 

44 

2 

1,877 

S4S 

48 


«. 

14x24 

24 

1 

072 

(( 

80 


9. 

14 X 24 

10/32 

7) 

3,300 

S2S 

80 




Av. 24 






17. 

14 X 10 

44 

40 

3 < ,780 

84S 

44 

.80 

19. 

14 X 10 

48 

4 

3,584 

84S 

48 


3o. 

12 X 24 








0 (fc up 







100- 

0 


14,400 





200- 

9 or 







longer 

300 

43,200 

Rgh 

08 


30. 

12 X 24 

10/32 

5 

2,880 

82S 

80 




Av. 24 






49. 

12 X 18 

3)8 

2 

1,308 

a 

48 


7)0. 

12x18 

40 

3 

2,100 


48 


7)1. 

12 X 18 

40 

2 

1,440 

ii 

48 


7)2. 

12 X 18 

44 

40 

31,080 

a 

52 


07. 

10 X 24 

10/32 

7) 

2,400 

%. 

00 




Av. 24 






t)S. 

10x22 

34 

28 

17,47).3 

S4S 

04 


SO. 

8 X 2() 

20 

14 

4,87)3 

<< 

80 


94. 

Ox 19 

24/40 








Av. 32 7)00 lin. ft. 

4,7.)0 

u 

40 

.40 

17). 

14 X 10 

40 

2 

1,493 

it 

40 



i.s:v,or)i 

That thereafter, to wit, on or about the twenty-lirst day of August, 
1917, tlie .said defendant, not re^ardint^ its said promises, agree¬ 
ments, undertakings and obligations in said behalf, but wholly dis¬ 
regarding the same and without the agreement, consent or acquies¬ 
cence* of the plaintiff, and the .slid plaintiff not h(‘ing in fault 
.*) in his promises, agreements, undertakings or obligations but 
on the contrary performing and doing all tho.<e things nece.s- 
sary and proper to be by him done, and proceeding with due speed 
and dispatch and diligence in tho.'se matters nece.«isary and required to 
be done, without e.xcuse cancelled, in writing, said contract whereby 
the plaintiff was })revented from making and ac(|uiring great gains 
and jirofits, to which plaintiff was and is ju.stly entitled to the great 
damage of the ])laintiff in the .sun of One hundred and .seventeen 
thousand, seven hundred and eighty-six dollars and twcnty-.<(‘ven 
cents ($ 117,7.S().27). 

Wherefore, the ])laintiff brings his «uit and claims the .«um of 
one hundred and .seventeen thou.^and. .<cven hundred and eighty-six 
dollai's and twenty-seven cents ($117.7<S0.27), according to the 
particulars of demand hereto annexed, with interest from the twenty- 
second day of August, 1917, besides costs of suit. 
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UNITED STATES Sllimxr. DOARD, ETC., VS. 


And tlie sues tlio dofondnnt for that lieretofore, 

to wit, on or about the seventh day of Aujj;ust, 1917, the 
plaintiif and defendant in eonsideration of tlie mutual promises in 
that behalf, entered into one certain written agreement or eontraet 
whereby the plaintiff promised and ajiieed to manufaeture, make, 
supply, and furnish to the defendant, and the defendant j>romis(‘d 
and agreed to take and receive from, and pay, ])laintiff for twenty 
(2fh s<'he(hdes of water oak, or white oak timber at o])tion of |)lain- 
tilf, t(» be deliver(*d at the minimum rale of two (2) schedules ]K‘r 
month at certain prie<*s per 1,000 feet for the various sizes and 
dimensions, all hereinafter more particularly set forth, said prie(*s 
having been prescribed, fixed and determined by the defendant 
and to be f. o. b. loading point, inspection at loading point as 
re(juired, payments to be arranged to be made at time of inspection, 
stock to Ik* sound. s<juare tnlge water oak or white oak and to he 
inspe(‘ted according to the rules of the Hardwood Manufacturers’ 
Ass(KMation for sound and .s(juare (Mlge timber, (‘xc(‘|)t that ’’ to 1 k‘ 
allowed and pai<l for in exc(‘ss of the several sizes s]>ecified ami in 
case of flitches the stock to he measured as an average of both faces 
inside the hark, each schedide having a minimum footage of one 
hundred and eighty-three thousand and fifty-one ( ISlhOul ) fc'ct. 
hoard measure, and consisting of the several items, (piantities, sizes 
and dimensions and at ]»rices per 1,000 feet, boanl measure, for each 
item, as follows: 

4 

Size, Price i)er 


Item. 

^ri>ss. 

Leiifrtlis. 

No. piiK'cs. 


Work ill};. 

H. .M. 

• > 

•>. 

10 X 24 

10/02 

7 ) 

0,S4(i 

S2S 

$so 

4. 

l<;x24 

Av. 24 

42 

') 

2.0SS 

llgh 

so 


10 X 20 

44 

\ 

1,170 

S4S 

so 

t. 

10 X 10 

44 

2 

1,S77 

S4S 

4S 

s. 

14 x24 

24 

\ 

t)72 


so 

9. 

14 X 24 

10/2.2 

7) 

o.oc.o 

S2S 

so 

17. 

14 X 10 

Av. 24 

44 

4t) 

07,7SO 

S4S 

44. so 

19. 

14 X 10) 

4S 

4 

0,r)S4 

S4S 

4S 

:io. 

12x24 

() <fe U| 
100-() 
200-9 
longer 

) 

or 

000 

14,400 

40,200 

Kjili 

08 

:io. 

12 X 24 

10/02 

r> 

2,SS0 

S2S 

so 

49. 

12 X IS 

Av. 24 

OS 

2 

1,008 

a 

4S 

oO. 

12 X IS 

40 

•) 

• > 

2,10(t 

a 

4S 

r>l. 

12 X IS 

40 

2 

1,440 

4 4 

4S 

')2. 

12 X IS 

44 

40 

oi,oso 

44 

r>2 

07. 

10x24 

10/02 

5 

2,400 

44 

00 


Av. 24 
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Size, 



Item. 

iSross. 

Len;rtlis 

No. pitH*es, 

()8. 

10x22 

34 

28 

80. 

8 X 20 

20 

14 

94. 

Ox 19 

24/40 




Av. 32 

500 lin. ft. 

15. 

14 X 10 

40 

2 


Price ner 

F(H)ta;;e. Working. l.OUOft. B. M. 

17,453 S48 04 

4,853 ‘‘ 80 

4,750 40.40 

1,493 “ 40 

183,051 


That the plaintiO' e.xpcnded larp:o sinus of money and devoted 
niueh time and ohli<jjated himself to piirehase larg:e quantities of 
standing; tindier and entered into divers and sundry other contracts 
and agreements for and in res|)eet to tlie subject matter of plaintifTs 
contract with defendant, and for securing, making, manufacturing 
and delivering of said timher. That thereafter, to wit, on or about 
the tweiity-lirst day of August, 1917, the .said defendant not regard¬ 
ing its said contract and without the consent or accjuiescence of tin* 
plaintiir, and the said plaintilf not being in fault, hut on the contrary 
when large (piantities of the tindier aforesaid had been made and a 
large (|uantily of .sud timher was in the j)rocess of manufacture and 
plaintilf was performing his )>art of said contract with due di.s])atch, 
.speed and diligence, cancelled, in writing, without exeusi' said con¬ 
tract, whereby the |^laintilf was juevented from making and accpiir- 
ing great gains and ju-olits to which ])laintitt‘ was and is justly 
5 entitled, ami lost large sums of money which plaintilf had 
expended in and about the carrying out .said agreement and 
undertaking. To the great damage of the plaintilf in the sum of 
one hundred and twenty thou.sand, nine hundred and seventy dollars 
and eighty cents ($120,970.80). 

Wherefore, the j>laintitt' brings his suit and claims the sum of 
one hundred and twentv thou.sand, nine hundred and seventv dollars 
and eighty cents ($120,970.80), according to the ])articular.s of 
demand hereto annexed, with interest fiom the twenty-second (kiy 
of August, 1917, besides co.sts of suit. 

2). And the plaintill* sues the defendant for money jiayable by 
the defendant to the plaintilf for goods sold and delivered by th(‘ 
]>laintilf to the defendant; and for woik done and materials ))ro- 
vided by the plaintilf for the defendant al its recjuest; and for money 
lent by the plaintilf to the defendant; and for money paid by the 
jOaintilf for the defendant at its reipiest; and for money received by 
the defendant for the u.*^e of the ])laintiff; and for money found to 
be due from the defendant to the idaintiff on accounts stated between 
them. And the plaintill' claims one hundred and twenty thousand, 
nine hundred and seventy dollai*s and eighty cents ($120,970.80), 
with interest from th(‘ twenty-.'^econd day of Augu.st, 1907, accord¬ 
ing to the j)articulars of demand h(*reto annexed, besides costs. 


KKNEST W. ROBERTS, 
.lOIIN B. DAISH, 

Attorneys for Plaintiff, 
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() 


Particulars oj Deniainl ( Ks^ Count). 


Ala., Augu.'^t 22, 1017 


United Stale.'i Shipping 
Maurice II. Kiclihci^, 
Dr. 


Hoard Kinernency Fleet Corporation to 
trading a.'i National Tin)])cr Company, 


To (Jains juwentcd on 17 schedule.^ of timber as per details below: 







Price 



Sizf. 


No. 


lK*r 1.000 


Item. 

jiro.ss. 

I.eiiKtl). 

l)ic<-t*s. 

F( »ot;iKe. 

0. M. 


3. 

Hi X 24 

11> ';!2 Av. 24 

.7 

.!..S40 

fso. 

$.3t)7.2t) 

4. 

16 X 24 

42 

•) 

2.6SS 

St). 

215.t)4 


lt)x20 

44 

I 

1,173 

St). 

!>:! . S4 

i . 

16 X It) 

44 

o 

1 .S < t 

4S. 

0t).t)0 

s. 

14 x24 

24 

I 

t)72 

St). 

t):i . 7t > 


14x24 

lti/;{2 Av. 24 

5 

3,360 

SO. 

2t)S.S0 

17. 

14 X It) 

44 

4t) 

37,7St) 

44. so 

1.002.54 

10. 

14 X K) 

4S 

4 

:i,.').s4 

4S. 

172. o;! 

•*>•>. 

12 X 24 

6' 4^: up 







loo-tr 


14.400 





200-0' or 





c 


longer 

300 

43,2t)t) 

t)S. 

;!,oio.so 

o 





Price 



Size. 


No. 


lH*r l.(N)0 


Item. 

Kress. 

I.eiiKtli. 

l>itM*es. 

Footage. 

H. M. 


:u>. 

12x24 

16/32 Av. 24 

.) 

2.SSt) 

St). 

2:10.4t) 

40. 

12 X IS 

;’>s 

*2 

l,3t;s 

4S. 

t)5.t)tl 

.70. 

12 X IS 

4t) 


2,lt)t) 

4S. 

l():l.t)S 

51. 

12 X IS 

4t) 

2 

1.440 

4S. 

t)0.12 

52. 

12 X IS 

44 

40 

31,t)St) 

52. 

1.047.:!0 

(i7. 

10x24 

lt)/32 Av. 24 

5 

2.400 

tit). 

144.00 

OS. 

10x22 

34 

2S 

17,45:1 

t)4. 

1,116.00 

KO. 

S X 2t) 

20 

14 

4,S5:‘, 

St). 

:iss .21 

04. 

0 X 10 

24/40 Av. a2 

500 lin. 







ft. 

4,7.'>0 

46.40 

220.40 

15. 

14 X It) 

40 

2 

1.403 

40. 

50.72 


Total footage per .«chedule. . 

is;!,051 


$10,855.07 

Cost 

of r)roduction and delivery 

per schedule at 


$24.86 per 

l.OtHI'. 




4,550.65 


(Jain per schedule. $6,305.02 

(Jain, 17 schedules 


$107,185.34 






MAURICE II. EICUBERG, ETC. 



To ^ains j)revente(l on schedules, 

188,031 ft. per schedule as alx)ve 
bought of S. O. Rogers at $40 per 
1,000 ft., Selling price at $10,835.67 

per schedule.$32,567.01 

Purchase price of 3 schedules from S. 

0. I\ogei*s at $7,322.04 per schedule. . 21,966.12 

- $10,600.89 


Total gains prevented 


$117,786.27 


Parficulan^ of Demand (2nd and '6rd Counts). 


Mobile, Ala., August 22, 1917. 

rnited States Shipping Hoard Kniergcncy Fleet Coi*j)oration to 
Maurice 11. Fichherg, trading as National Timber Company, 
Dr. 


T(j c.xpcnditures and .'Services under contract: 

\V. 1'. (lannon*s time, 18 days at $3.00. $t)0.00 

D. R. Howmairs time, 18 da vs at 2.30. 43.00 

t. 

lO.xpcnscs telephone, D. R. Howman, on McDavid Ac¬ 
count . 6.93 

Kxpenscs telephone, \V. H. (lannon on McDavid Ac¬ 
count . 13). 03 

l^xpcnscs D. R. Howman to Owasso. 3.81 

Salary for men in Hoorn Hlull Spiings. 21.23 

7 .1. H. Renfroe, salarv in boat. 4.00 

FxjK'n.'^es (lannon on Hlull Springs a/c. 23.38 

Ivxjjcnscs Ilowman on Hlull Springs a/c. 30.16 

K. Ihotz, time in woods. 90.00 

.1. H. Ilarri.'^on, time in woods. 73.00 

3. H. Harrison, expenses from Martin Venaer Co. 37.80 

Pay Roll, Dickin K. McCurdy, Carney Renfroe, and R. 

McCurdy, in woods. 124.73 

Paid Howman, 18 days’ auto at $1.3(1. 27.00 

Paid Martin \’cnecr Co., gasoline, &c., for auto. (>4.23 


Cost of litting up Hlull Springs: 


Hlocks cast by Hrewton Iron Works. $218.30 

Martin Veneer Company, Hill. 225.00 

Material furnished by us, 2 M ft. at $28. 36.00 

l.abor installing (our pay roll). 15.00 

2 I logs Turner Sui)ply Co. 30.00 

Saws for Top rig (Turner Supply Co.). 116.00 

Mandrel (Martin Veneer Company). 23.00 

Pullcvs (Turner Su])t)lv Companv). 34.13 

Hoxes “ “ ‘ . 30.00 

Material & Labor installing top sawrig. 15.00 

Lumber i-ebuilding carriage. 28.00 
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Cost of fitting u|) HlufT Springs— Continued: 


Labor & Material (nails, bolts, cte.). 18.00 

Live rolls, Stanton. 275.00 

Labor & Material installing. 63.00 

Lumber Hutting saw. 22.00 

Labor & Material. 10.00 

Lumber in strengthening & bnibling ramps. . 00.00 

Labor, nails, etc*., 3 earj)enters, 2 wks. $3 j)er 

(lay. 108.00 

Hails for haul-np, oOO ft. 40# at $<>0 per ton. 120.00 

Labor building. 60.00 

Lumber . 40.00 

t)0 inch Simond Saw (Turner Supjdy Com¬ 
pany) . 184.00 


(*ost of fitting up McDavid: 


1,782.65 


Wire Haul-up Hope, Turner Supi>ly Company. $63.00 

Carriage l\o))e (Atlanta). 10.80 

Lumber for carriage, 15M ft. at 

$28.00 . 42.00 

Labor... 12.00 

Lumber for Ramp 3) M ft. at $40. . . . 120.00 

. 1 20_ 20.0(t 

Labor . 48.00 

1 60-inch Ohlcn Saw. 227.00 

- $551.80 

(’ash advanced S. (). Rogers. 418.3(> 

Time M. 11. Eichberg 12 davs at $100.00. . . . 1,200.00 
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Credits 


$4,613.30 


Hv 137,347 ft. timber at $3.00. $412.04 

22,310 ft. timber at $5.50. 122.75 

11,570 ft. timber at »$30.00. 347.10 

15,177 ft. timber at $36.00. 546.07 

- 1,428.80 


$3,184.53 
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To (JaiiR's prevented 17 j^eheduler* of limber as per details below: 
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Price 



Size, 



No. 


lK*r 1,000 


Item. 

gros.s. 

Length. 

pieces. 

F(M)taj2re. 

B. M. 


3. 

16X-24 

16/32 

Av. 24 

.7 

3,840 

$80. 

$307.20 

4. 

16 X 24 

42 


2 

2,688 

80. 

215.04 

.7. 

16 X 20 

44 


1 

1,173 

80. 

93.84 

1 . 

16 X 16 

44 


2 

1,877. 

48. 

90.09 

8. 

14x24 

24 


I 

672 

80. 

53.76 

9. 

14x24 

16/32 

Av. 24 

5 

3,360 

80. 

268.80 

17. 

14 X 16 

44 


46 

.3 / . / 80 

44.80 

1,692.54 

19. 

14 X 16 

48 


4 

3,584 

48. 

172.03 

.35. 

12x24 

6' & up 

100-6' 



14,400 





200-9' or 







longer 


:i00 

4:’),-200 

68. 

3^916.80 

36. 

12X-24 

16/32 

Av. 24 

mi' 

«) 

2,880 

80. 

230.40 

49. 

12 X 18 

:18 


2 

1,3()8 

48. 

65.66 

<70. 

12 X 18 

40 


• > 

. > 

2.160 

48. 

103.68 

51. 

12 X 18 

40 


2 

1,440 

48. 

69.12 

52. 

12 X 18 

44 


40 

31,680 

52. 

1,647.36 

67. 

10 X 24 

16/3)2 

Av. 24 

5 

•2,400 

60. 

144.00 

ti8. 

10 X 22 

:‘>4 


28 

17,4.73 

64. 

1,116.99 

80. 

8 X -26 

20 


14 

4,85:1 

80. 

388.24 

94. 

6 X 10 

•24/40 

Av. 32 

500 lin. 








ft. 

4,7.70 

46.40 

2*20.40 

15. 

14 X 16 

40 


2 

1,493 

40. 

59.72 


Total footage per schedule. . 

18:1,051 


$10,855.67 

Cost 

of ])roduetion 

and deliverv 

• 

per schedule at 



.$•24.86 per 1,000'. 4,550.6.7 


.$•24.86 per 1,000'. 4,550.65 

(Jain per seliednle. .$6,.305.02 

Gain 17 sehednles.$107,185.34 


0 To gains prevented on 3 sehed- 
nles, 183,051 ft. per sehednle as 
above, bought of 8. G. Rogers at $40 
per 1,000 ft.. Selling priee at $10,- 

855.67 per schedule..$32,567.01 

Purchase priee of 3 schedules from 8. O. 

Rogers at $7,322.04 per schedule. .. . 21,966.12 

- 10,600.89 


$117,786.27 


Amount claimed 


$120,970.80 
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UNITED STATES SIIII’l’INC. DOAKD, ETC., VS. 


Ple(jU< of Uejtndont. 


Filed January *20, 1018. 


F(U- plea.^ tf) the declaration of the plaintitf, Maurice II. Eichher<j;, 
trading a.*^ National Timber Company, and to each and every count 
thereof, the defendant, Cnited States Shipjan^i Hoard Fmer^ency 
Fleet Corporation, siiys that the plaintitf ouj^ht not to have or main¬ 
tain his action against it because it .siys— 

1. The defendant was formed in pursuance of tlu* Act of Coniiic.ss 
approved September 7, HHt), known as the Cnited States Shipping 
Act, and exists as an a^ienev of the Cnite<l States for carrying out 
the pur|K)ses of that Act: all its capital stock is ami at all times has 
h(‘en held for and on behalf of the Cnited States, and it acts for and 
on behalf of the Cnited States and in no (>ther capacity whatever; 
and further, hv viitue of an Executive ()r<ler issued hv the rresideiit 
of the Cnited States on the flth day of July, CUT. in ])ursuance of 
the section entitled “Emergency Shipping Fumr* of an Act ap¬ 
proved June 17), CUT. and entitie<l ‘\\n Act Makiii'j: a])|)ropriati(»ns 
to supply urgent deliciencies in appropriations for the Military and 
Naval Establishments on account of war expenses for the liscal y(‘ar 
endinji; June thirtieth, nineteen hundriMl ami seventeen, ami for 
other luirposes,’’ the tlefendant has ami (*xercises such ])ower and 
authoritv vested in the Fresident hv said section as are deleuated hv 

4. • * • 

said Executive Order to the defendant; and the defendant aete<l in 
]*ursuance of the ]>ower and authority .«io delegated to it and soU*ly 
for and on behalf of the Cnited States in and with respect to eacli 
and all of the transactions, matters and things out of which tlu* sup¬ 
posed cause or causes of a(*tion sued upon by the plaintitf ai’e alU'.iicd 
to or could have arisen : wherefore, each and all of its acts in such 
res])eet were acts of the Ihiited States, and the suit of the plaintiff on 
account of such acts is in fact and in effect a suit ajrainst the Cnited 
States, which mav not he maintained in this Court hut is maintain- 

able, if at all. only as in .snd section })rovide<l. 

Id 2. The defendant did not promise as allejied. 

JOHN E. LASKEY. 
rnifcil StatfK Attonici/, />. 

JOSEPH w. cox. 

Special Assistant to the Attornetf (IcncraL 
JOHN BARTON PAYNE, 

CARL S. STERN, 

Of Counsel for Cnited States Shippinf/ 

Board Knierpenctf Fleet Corporation. 

Meniffrandum. 


February d, ldl8.—Joinder of issue on plea numbered “2,” note 
of issue and notice of trial, filed. 



MAURICE n. EICIIBERG, ETC. 
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Motion to Strike Out Defendant's Plea Xunibered “1. 

Filed Februarv 9, 1018. 


M 


Comes now tlie plaiiitill, by Friiest W. Roberts and John B. Daish, 
bis attorneys, and moves the Court to strike out defendant’s plea 
numbered ‘‘1,’’ and for eaust‘ therefor says: 

{a) That the defendant has by its attorney appeared generally. 
(A) Tliat said plea numbered ‘‘F’ cannot be blended, accompany, 
joined with or pleaded at tb(‘ same time with the plea in bar of de¬ 
fendant, being plea numbered ‘‘2.*' 

(r) That the sjiid plea numtn'red “1*’ juirporls to be a ])lea to the 
jurisdiction of this court and as well to the disfd>ility of defendant. 

{(1) That said plea numl)(*ied ‘M” is not supported by an affidavit 
of the defendant, its agent or attorney recpiired by Rule 28 (4) 
of the Rules of Court. 

(e) That said plea numb(‘r(‘<l is not accompanied by a ju’ayer 
for judgment if the Court will take further cognizance of the ease. 

if) That said jJea numbered “F* dix's not, as reejuired, state facts 
but states conclusions of law. 

KRNKST W. R()Bi:iri>;, 
JOHN B. DAlSll, 

Attorneijs for Plaintiff. 

Messrs. John K. Laskc'v, Fuited States Attorney; Jo.'^cph W. Cox, 
S])ecial Attorney to the Attorney (Jeneral; John Barton Payne, 
Carl S. Stern, of Counsel for Fnited States Sbij)i)ing Board Emer¬ 
gency Fl(*et Corporaticui. 


( Ienti.emen : 

Please take notice that the foregoing and annex(*d Motion tiled in 
the above cau.'^e will be for hearing befoiv the Court on the loth day 
of Februarv, lOlS. 

ERNEST W. ROBERTS, 
JOHN B. DATSII, 

A ttorneys f(tr Plaintiff. 

11 Service of the f(negoing and attached Motion and Notice 

acknowledged this 0 dav of Februaiw, 1018. 

JOIIN E. LASKEY, 

U. S. AtVy, 1). a. 


Motion t<t Defer Cau^e to Auditor. 

Filed February 2o, 1018. 

Comes now the [)laintifi', l)y his attorneys, Ernest W. Roberts and 
John B. Daish, and moves the Court to refer the issue joined in the 
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above entitled ean.-^e to the Auditor of the Court or a Speeial Auditor, 
to be by him audited and stated, in aeeordanee with the j)rovisions of 
Section 254 of tlie Code of Law for the District of Coliunbia. 

And, in suj)port of s^iid Motion, ])laintitf says that the said cause is 
an action of account and that tliere are a large number of individual 
items of account, to be si*paratelv proven, considered and determined. 

KKNLST W. 

.lOIIN H. DALSIl, 

Attorneifs for PhiintitJ. 

Messrs. .John K. Laskey, United States District Attorney; .I<»sc]>h W. 
C(».\, S|>ecial' A.ssistant to the Attorney (Jeneral; .John Barton 
Bayne, Carl S. Stern, rd Counsel for United States Shij)ping Board 
Kniergency Fleet Corporation. 

( Ikntlemen : 

Bleai^e take m>tice that the annexed and foregoing ni<»tion lik'd 
in this cau.se will be on for hearing on the 1st day of March IklS, 
at 10 o'clock a. m. or as soon thereafter as c(umsel can be heard. 

KRNKST W. ROBKKTS. 
JOHN B. DAlSIl, 

Attorneiis for PlaintIjf. 

Service of the foregoing and annexed Motion ami notice of hear¬ 
ing acknowledged this 25th dav of February 101.S. 

JOHN F. LASKFY. 

l\ N. Att'y, L). ('. 

Sui>reme Court (d the District of Columbia. 

Wednesday, June 10th, lOlS. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 


Upon consideration of the motion (d plaintilf tiled herein hy his 
attorneys, to strike out defendant's plea numbered “1,^' it is ordered 
that said motion l>e granted. Whereupon .siid plea is hereby .stricken 
out. 

Thursday, June 2()th, lOl-S. 

Session resumed pursuant to adjournment, Hon. William Hit/., 
Justice presiding. 


Upon consideration (d the motion of plaintitf liled herein hy his 
attorneys, it is ordered that this cau.se be, and the same is hereby 
referred to the Auditor of this Court, to audit and state the accounts 
and dealings between the parties herein. 


^fArRICE n. EICHBEnO, ETC. 
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Defendant's Motion for Itepleader. 
nied July 2, 1918. 


The Court hv orders pa.'ssed on June 19th & 20th, 1918, having 
sustained the plaintitrs motions to dismiss the tirst plea Hied by the 
defendant in the ahovo-entitled cause and to refer said cause to the 
Auditor. 

The defendant now comes and moves the Court to set aside the 
said oi*ders, and to grant leave to the defendant to withdraw the 
l>li*a of the general issue Hied by the defendant herein and re-enter 
tlic lirst plea in its original or in an amended form,’ in order to obtain 
before the taking of testimony on the merits a decision upon the 
<jiU‘stion as to whether this Court has jurisdiction to render judg¬ 
ment against tlu* defendant in this cause. 

JOHN K. LASKEY, 

I'nifed States Attorney. 

josErii w. a)x. 

Special Assistant to the Attorney (ieneral. 

12 Suiueme (’oiirt of the District of Columbia. 

Friday, August 23rd, 1918. 

Session resumed puisuant to adjournment, lion. Jennings Bailey, 
Justice, presiding. 


rpon consideration of the motion of tlie defendant which is desig¬ 
nated as a motion for Kepleader, it is ordered that said ])aper be de¬ 
nied but being considered to b(‘ a motion for leave to lile additional 
pleas, it is thereupon: Ordered, that the defendant have leave to lile 
within twenty days from this date .such jidditional plea or pleas as it 
may be advised. That the plaintiH' have twenty days after service 
of a coi>y of any such additional pleas to demur or reply thereto as 
he mav he advised. That until the further order of the court all 
j)roceedings hehue the Auditor on the reference heretofore made are 
stayed. 

To the above action of the Court, the [JaintiH* prays an exception, 
which is here noted. 


Additional Pleas of Defendant. 

Filed Sej>temher 17, 1918. 

Leave of the Court to Hie additional pleas Hr.st being had and ob¬ 
tained, the defendant, the United States Shipping Board Emergency 
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Fleet rorjxnation, for pleas to tlie declaration of the plaintilT 
Maurice II. Kiehber^. trading as National Timber (’onipany, and 
to each and every count thereof, says that the plaintiff ought not to 
have or maintain his action against it hecause it says— 

1. The defi'iidant was formed in jairsuanee of the Act of Congress 
approved Septemher 7. HUt), known as the United States Shipping 
Act, and all its capital stock is ami at all times has been held for and 

on behalf of the United States: and further, hv virtue of an Kxwu- 

« 

tive Order issued hv the Fnsident of the Unit(‘<l States on the 11th 
day of July, 11M7, in pursuance of th(‘ s(*ction entith'd “Fmergeney 
Shij)j)ing F\md” of an Act approved June U”), 1917, and entitled 
“An Act making ap|>ropriations to su|)ply urgent defieieneies in ap¬ 
propriations for the Military and Naval Kstaldishments on account 
of war expens<‘s for th(‘ fiscal year ending June thirtieth, nineteen 
hundred and s(‘V(‘nteen, and for otlua- purjaises,” the defendant has 
and exercises such power and authority vested in the President by 
said section as are delegatiMl by said I'xecutive Order to the 
ilefendant; ami the defVaidant act(*d in pursuance of the power 
and authority so deh‘gat(*d to it e.nd solely for and on behalf 
l.‘> of the United States in and with respect to each and all of the 
transactions, matters and things out of which the suppose<l 
caus(‘ (H' causes of action sued u]»on by th(‘ jJaintiff are alleginl to or 
could have arisen: wherefore. eacJi and all of its acts in such respect 
were acts of tin* Unit(‘d States, and the* suit of the ]>laintitf on account 
of such acts is in fact and in effect a suit against the United States, 
which may n<>t he maintained in this U(,urt hut is maintainable, if 
at all, only as by law proviiled. 

2. The Pi(*sid(‘nt of the Unitc<l States, on the 11th dav of Julv, 
lhl7. in pursuance of the sertion (*ntitled “I'liuu-geney Shi]>ping 
FumP' of an Act of (’ongress ai»prove<l June lo, P)17, and entitled 
“An Act making appropriations to supply urg(*nt deficiencies in 
appropriations for tin* Military and Naval Kstahlishments on ac¬ 
count of war (*xpensi*s for the fiscal year ending June thirtieth, 
nineteen hundred and seventeen, and for otlu'r purposes,’’ executed 
and issued an Fxecutive ()rdt*r c<»nft*rring c(‘rtain powers and dutii*s 
upon the Unite<l Stat(‘s Shi|>]>iug Hoard lhut*igt“ncy Fleet Uorjtoia- 
tion, which is a coijM)iation organized ami existing as described 
in the preceding jJea, the ,<aid Order being in words and figures as 
follows, viz: 

I'!.rrcnfirr Order. 


Bv virtue of authoritv v(‘stt‘d in me in the section (‘iititleel “17mer- 
• « 

geney shipping fund” of an act of Uongr(‘ss entitled ‘‘An act mak¬ 
ing a])propriations to supjily urgent de‘tie‘ie*neie*s in a]»|>re>priations 
for the Military and Naval 17stahlishme‘nts on ae‘e*ount eef war ex- 
peiise's for the* lise*al year eluding Jnm* thiitie*th. ninete*e*n hnmhcd 
ami .<eve*nteen, and for othe*r jmrposes.” approve*<l June lo, lt)l7, 
I hereby elire*e*t that the Unite*el State*s Ship])ing Board I7mergene*y 
Fleet Corporation shall have and e*xe*re‘ise all powe*r and authenity 
vesteel in me in said section e)f s;ud act, in so far as applicable to 


Maurice it. eiciibero, etc. 
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and in fiii1horan(*(‘ of the const met ion of vessels, the ]niroliasc or 
reijiiisitioninji; of vessels in process of construction, whether on the 
wavs or alreadv launched, or of contracts for the construction of 

« c 

such vessels, and the completion thereof, and all power and au- 
thority applicable to and in furtherance of the production, ]>ur- 
chast', and recjuisitioninj:; of materials for ship construction. 

And I do further direct that the Tnited States Shipping Board 
shall have and exercise all power and authority vc'sted in me in .‘^aid 
.<<‘ction of siiid act. in so far as applicable to and in furtherance of 
the taking over of title or possession, by purchase or requisition, 
of constructed vessels, or ])arts thereof, or charters therein; and 
the operation, managenuMit and disjmsition of such vessels, and of 
all other vessels heretofore or hereaftei* acipiired by the United 
States. The powers herein del(*gated to the United States Shipping 
Board may, in the discretion of .said hoard, he exercised directly by 
the said hoard or by it through the United States Shipping Board 
I’hnergencv Fleet Corporation, or thiough any other corporation or¬ 
ganized bv it for such purpose. 

WOODROW WILSON. 

The White House, II -Inly, DUT. 

14 (No. 2()t)4.) 


In compliance* with the afori'Siiid Order and by virtue thereof, 
the defendant, In'ing the corporation mentioned therein, has acted 
at all times since .sjiid I'^xecutive Order was i.ssued as the agent of 
the United State's in and about the e'emstruction e)f Ships anel the 
prodiu'tion and pure*ha.se e)f materials fe)r ship ce)nstruction, as el(»- 
se ribe'd in saiel Orde'i*, and in all the transactions, matters and things 
out of whie*h the* sup])e)S('el e*au.se or e*ause*s e)f action sueel u|M)n by 
the plaintill* are alU'ge'd to or e*ould have arisen, the defeaielant acteel 
soh'ly unde'i* the direction of the* Rre'sident by virtue of the authority 
e'oufei’re'el by said Ae*t and by said Lxe'e-utive Oreler, and as the agent 
for and of the Unite'el States. 


JOHN E. LASKEY, 
United Staten Attornet/. 
A. 


.lOSElTl W. COX, 

Special Annisfatit to the Attorneii (leiieval. 
ARTHUR M. MARSH, 

Of Uounsel for United Staten Shipping 

Hoard Emergency Fleet (Corporation. 


[>cmarrer to Additiomd Plean itf Defendant. 


Filed Oe-tohe'r S, IDIS. 

The ]>laintifr, by his attorneys, Erne*st W. Roberts and Clinton 
Robb, says that the additional j)leas e)f the elefenelant, fded by leave 
of the Court, are, and each of them is, bad in substance, in that: 
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(1) The defendant lias, hy its attinney, appeared j^enerally. 

(*2) Said additional jdeas ninnhered one and two each purport to 
he a plea to the jurisdiction of this Court, and as well, to the disa¬ 
bility of the plaintitf, and to the disability of the defendant. 

(.S) Said additional ]»lea nuniben'd two is not eoinplete or in¬ 
telligible, for that it does not pro])erly or sufficiently aver the incor- 
j)oration of the defendant. 

(4) Said additional pleas nuinhered one and two do not, nor 
does either of them, aver that the President has ever determined 
just compensation to plaintiff for the cancellation of the contract 
set out in plaintiff s declaration. 

(o) Sai<l additional ])leas numl>ered one and two do not, nor does 
either of them aver that the d<*fen<lant has tendered to or paid plain¬ 
tiff .seventy-five ]^er centum of the amount determined by the Presi¬ 
dent to be jii.-^t compen.<ation to jilaintiff* for the cancellation of the 
lontract set foi1h in counts one and two of plaintiff’s declara¬ 
tion. 

lo (t)) Saiil additional pleas numhere<l one and two do not, 

nor does (*ither of them aver that the plaintiff’ had knowledge 
that the defendant, in all the transactions, matters and things out of 
which the ])laintiff’s cause of action accrued, acted under the direction 
of the President. 

(7) Neither of said ]»leas numbered one and two is supported 
hy an affi<lavit of the defendant, or its agent or attorney, as reepured 
hy Rule 2S (4) of the rules of Court. 

(«S) Said additional pleas numl)erc<l one and two are, and each 
of them is, argumentative, and each states conclusions of law. 

(9) Neither of jsaid additional pleas numbered one and two is 
accompanied hy a |)rayer for judgment if the Court will take further 
cognizance of the ca.«e. 

ERNEST W. 1R)RERTS. 
CLINTON RORB. 

Supreme Court of the Id.^trict of Columbia. 

Tue.<day. December 10th, 1918. 

Session resumed ])ursuant to adjournment, I Ton. Wendell P. Staf- 
fonl. Justice ])residing. 

♦ * * ♦ ♦ ♦ 3tC 

I pon consideration of the demurrer of the plaintiff filed herein 
hv his attorneys of record to defendant’s additional jileas numl)ered 
one and two filed October 8th, 1918, it is ordei*e<l that St\i<l demuirei 
he, and the sjune is hereby sustain<*d. 

Monday, December JOth, 1918. 

Session re.«umed pursuant to adjournment. Hon. Wendell P. Staf¬ 
ford, Justice j»residing. 


^^At^lICE H. EICHBERG, ETC. 


ir 


U|X)n motion and for j^oocl anise sliown, the defendant is granted 
leave to amend its additional pleas filed herein September 17th, 
lfil8, on or before the opening of this Court January 2nd, 1919. 

Amendment to Additional Pleaa 


Filed January 2, 1919. 

* * 3tc 3k 

Leave of the Court having been granted, the defendant hereby 
amends its two additional pleas filed in the above-entitled cause in 
the following respect.<: 

Ifi Additional ]>lea numbered 1 i> amended by inserting in 

the fifth line thereof and immediately after the words “on 
hehalf of the United States;’’ and immediately preceding the words 
“and further, by virtue of an K.xeeutive Order,” the following words: 
“and it acts for and on behalf of the United States and in no other 
capacity whatever.” 

Additional plea numbered 2 is amended by adding the following 
as the concluding words thereof: “of which Act and Executive 
Order and action hy virtue of the authority conferred thereby the 
plaintiff had notice at the time of the transactions, matters and 
things out of which .said supposed cause or causes of action are 
alleged to or could have arisen.” 

JOHN E. LASKEY, 

United States Attorney. 

Demurrer to Defendant'.^ Additional Pleas as Amended. 

F-led Januarv 7, 1919. 

^ T 


The })laintiff, by his attorneys, Ernest W. Roberts and Clinton 
Robb, says that the additional pleas of defendant, as amended, 
are, and each of them is, had in substance, in that: 

1. The defendant has, by its attorney, ai)peared generally. 

2. Said additional pleas numbered one and two, as amended, each 
purport to be a plea to the jurisdiction of this Court and, as well, 
to the disability of the plaintiff, and to the disability of the de¬ 
fendant. 

8. Said additional plea numbered two. as amended, is not com¬ 
plete or intelligible. 

4. Said additional pleas numbered one and two, as amended, do 
not, nor does either of them, aver that the Rresident ever has de¬ 
termined just comj)ensation to ])laintift‘ for the cancellation of the 
contract set out in plaintiff’s Declaration. 

o. Said additional j)leas numbered one and two, as amended, do 
not, nor does either of them, aver that the defendant has tendered 

2—1285a 
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to or pai<l plaintiff scvonty-fivo ])er contuin of tlio amount detor- 
minod by the President to be just eompensiition to plaintiff for the 
eaneellation of the eontraet set forth in counts one and two of plain- 
till s Declaration. 

r>. Said additional plea numbered two, as amended, merely avers 
that at the time plaintiff was dealing with defendant plaintiff knew 
of the Act of (\)nj>;ress eonferrinji certain powers and authority upon 
the President; that the President, under said Act, had delejiated cer¬ 
tain powers and authority to the defendant, and that defendant was 
acting under .slid dele<iat<Hl authority; hut said additional plea, as 
amended, does not aver that, in the contract sued upon by ])iaintill', 
the plaintiff in the makin<i thereof dealt with the defendant 
17 as a^ent of the President or of the Tinted States with knowl- 
edjie that he was dealing with defendant as such a^ent and not 
in its corporate capacity. 

7. Neither of said a<lditional ]>leas numbered one and two, as 
amended, is .supported by an affidavit of the defendant, or its aj^ent 
or attorney, as re(|uired by Rule *28 (4) of the rules of Court. 

8. Said additional pleas numbered one and two, as amended, are, 
and each of them is, ar<»umentative. and each states conclusions of 
law. 

}>. Neither of said additional ]>leas numbered one and two. as 
amended, is accomjainiiMl by a praper for jial.ument if the Court will 
take further cojiiiizance of the case. 

KRNEST W. RORERTS, 
CLINTON ROHR, 

Atiornet/- for Plaintiff. 

To; 

John E. r.a.<key. Esq., 

Joseph \V. Cox, Esq., 

.\. M. Mai*sh, Esq., 

Attornevs for Defendant: 

Plea.se take notice that the fore^oino; I)emurrer to the Additional 
Pleas of defendant, as Amended, will he called to the attention of 
the Court on Fridav, Januarv 10th (or the next Motion dav there- 
after), at 10:00 oVlock a. m.. or as soon thereafter as counsel may 
he heard. 

ERNEST W. RORERTS, 
CLINTON RORR, 

A ftompt/s for Plaintiff'. 

Supreme Court of the District of Columbia. 

Satiudav, Januarv 11th, 1010. 

Session resumed pursuant to adjournment, lion. Wendell P. Staf¬ 
ford, Ju.^tice tu'esidine;. 

Tj)(m motion defendant is hereby j^ranted leave to further amend 
its pleas herein on or before 10 o’clock a. m., January 13th, 1010. 
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Monday, January 13th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

♦ *♦♦*♦* 

Come now the parties hereto by their respective attorneys of 
record; whereupon, the demurrer filed herein to the additional 
l)leas as amended being considered it is ordered that said demurrer 
be, and the same is hereby sustained. Thereupon, defendant 
18 by its said attorneys elects to |)roeeed with this cause upon the 
I)leadings as they stand. Whereujmn on motion of plaintiff’s 
attorneys, the order of Court heretofore made, staying proceedings 
before the Auditor of this Court, in this cause, is hereby set aside, 
and it is ordered that the order heretofore made, referring this cause 
to the Auditor now stand and he in force and effect. 


Ueport of the Auditor. 

Filed July 17, 1919. 

* * ♦ ♦ ♦ ♦ 

1. The order of reference to the Auditor entered in the above- 
entitled cause on Julc 20, 1918, was made under Section 254 of 
the Code of Laws for the District of Columbia. After due notice 
the Auditor proceeded to audit and .^^tate the accounts and dealings 
between the plaintiff and the defendant. 

2. The defendant. “The Cnited States Ship|)ing Hoard Emergency 
Fleet Corporation,” is a body corporate duly incor[)orated under 
the provisions of sub-chapter IV of chapter XVIII of the Code, the 
certifieiite of iueor])oration having been filed in the office of the 
Recorder of Deeds for the Di.'itrict of Columbia on April lb, 1917. 
In the formation of said coiporation the incorporators acted in 
pursuance of authority contained in .section 11 of an Act of Con¬ 
gress entitled “An Act to establish the ITiited States Ship])ing Hoard 
for the j)urj)ose of encouraging, develo])ing, and creating a naval 

aii.xiliarv and naval reserve and a merchant marine to meet the 

« 

requirements of the cointnerce of the Cnited States with its territories 
and posse.ssions and with foreign countries; to regulate carriers by 
water engaged in the foreign and intei*state eommeree of the Cnited 
States; and for other pur])oses,” api)rovod September 7, 1916. The 
caf)ital .<tock of the corporation is $50,000,900, divided into shares 
of the par value of $100 each. 

2>. It ap])ears that on August 2, 1917, ther(‘ had Ikh'u i.^sued 194,- 
999 shares of stock of said corporation, 194,99.‘) of said shares hav¬ 
ing been issued to the Shi])ping Hoard, and one share each to 
Edward X. Hurley, John A. Donald, Raymond H. Stevens, W. L. 
Ca])ps, F. A. Eustis and E. P. Hertholf. The remainder of tlie stock 
was unissued on August 2, 1917. 


rxiTKi) STATES siiirrixr. hoard, etc., vs. 


4. It is found (a) that by no^otiations extending from August 
*2 to 20. 1017, as sucli corporation, the Tnited States Shipping 
Hoard Kniergency Flei't Corporation made a contract with the plain- 
till'. Maurice 11. Eichberg, trading as National Timber Company, 
under which the plaintilf was to furnish the defendant with twenty 
schedidi'S, According to the terms of Exhibit No. 1. of the items of 
timber de.scribed in Exhibit No. lA, said timber to be “water oak or 
white oak,'’ at the prices therein .dated, two of .<aid schedules to be de¬ 
livered each month, with payments to l>e made at the time of inspec¬ 
tion. See also Exhibits Nos. 2 and 2.\. 

Ih (h) That the plaintiH' proceeded with the execution of the 

contract and in connection then'with made contracts and ex- 
pcmled money with a view to fidly ]>erforming his part of the con¬ 
tract with the defendant, see schedule C. 

(c) That the defendant, hy its action taken during the period. 
August 21 to Septend)er 11)17, cancelled said contract hecause of 
the ruling against the use of “water o.ik/' see exhibits Nos. 3, 4, 
4.V, 4H and 

{(I) That the aggregate price ]>er .<elKdu]e to be paid by the de¬ 
fendant to the plaintiff was ^lO.tSSo.tn ; see Schedule A accompany¬ 
ing this rej>ort, which also shows the contents of one Schedule. 

(c) That the cost to the plaintiff for furnishing threi* of the 
sehe<lules was $40 ]ter thousand feet—as (‘ach schedule containe<l 
IS.*),!).")! feet (see Exhibits Nos. (> and the cost per .schedule was 
$7,^122.04, and for three schedules said cost to the ])laintitf amounted 
to $21,f)b().12: the profit to the plaintiff on .slid three si*hedules 
amounted to J|>10,()00.SJ), that is, the ju ice plaintiff was to receive jier 
.s'hedule. namely, $10,8o.").<>7, multi]>lied hy three, e(|uals $22,- 
7)))7.01, from which is subtracted the cost of .slid three schedule's, 
namely. $21,!)())>. 12, leaving $10,()00.S9, which is the juofit the |)lain- 
tiff would have made on .slid three schediiles. 

(/) That the cost to the |)laintiff, as e.'<tal)lish(Ml by the (‘vid(‘uce. 
for furnishing the remaining .<chedules, seventeen in number, woid<l 
have been at the rate of $24.8t> jK'r thou.smd feet, that is to say— 

$1.').00 j)or l.OOO feet for logs at the liver hank umler contracts 
made by the jilaintiff; or $S.2‘) for logs taken from the 
j)laintiff's land or from lands under his control: 

().(>() j)er 1,000 feet for hewing; or $)).27 ])er 1,000 feet for .siwi'd 
timber; 

2.7)0 per 1,000 feet for taking the logs down the river; 

.20 |)er 1,000 feet for hauling the logs from the river; 

.7)0 |)er 1,000 feet for loading on cars 


$24.80 total co.<t to j>laintiff |>cr 1,000 feet; or $4,7)7)0.t)7) for 183.07)1 
feet, said co.<t for .s'ventcen .s'hedules amounting to $77,301.07); the 
profit to the ])laintiff on said seventeen schedules would have 
amounted to $107,185.34, that is, the juice the j)laintiff was to re¬ 
ceive j)er st'hedule. namely, $10,857).(>7, multij)lied by seventeen, 
ecjuals $184,7)40.30, from which is subtracted the amount that the 
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evidence :*liows it would have cost tlie })laintiff to produce said seven¬ 
teen schedules, namely, $77,^)()1 .Oo. leavinj* $l07,18o.d4 which is 
the profit the i)laintit}‘ would have made on said seventeen schedules. 

{(/) That the a^^repite profit to which the plaintiT was entitled is 
$117,78().2)), bein'; the aj;grej;ate of the profits shown in sub-j)ara- 
.i;ra])hs (c) and (/), namely, $10,(>00.89 plus $107,185.84. 

{h) That the timber remaining in the ])laintiff’s hands upon the 
cancellation of the contract, which he had prepared and had in pro¬ 
cess of ))reparation for the fulfillment of the contract, was of the fol¬ 
lowing value: 

20 187,847 feet timber at $8.00 pei' 1,000 feet. $412.04 

22,819 feet timber at $5.50 ])er 1,000 feet. . . . 122.75 

11,570 feet timber at $.*>0.(8) per 1,000 fet't. . . . 847.10 

10,012) foct timber at $84.8() per 1,000 feet. . . . 558.21 


Total . $1,440.10 

which value is applied in reduction of the damages chargeable 
against the defendant, $117,780.28 less $1,440.10, leaving $110,- 
840.18 damages due from the defendant to tlie plaintiff, on account 
of ju'ofits or gains that the plaintiff was ]>revcnted from making. 
The measure* of damages used in the computation of said damages is 
according to the rule adopted by the Su])reme Court of the rnited 
States in the case of the Cnitcel States vs. Purcell Envelope Co., de¬ 
cided March 81, PH9 (— C. S. —), reported in Advance ()|)inions 
Xo. 1 2, pages 852, 2)55, ])ul)lished by The Lawyers Co-Operative 
Publishing Company; “that the measure of damages is the differ¬ 
ence between the contract price and the cost of })erformancc.” 

(/) That under the terms of the contraet, in eaeh of the months 
<»f August, September, October, November, December, 1917, Jan¬ 
uary, February, March, April and May, 1918, the plaintiff would 
have been entitled to receive the sum of $21,711.84, being })ayment 
for two schedules at $10,855.(>7 each, and the plaintifPs cost in com¬ 
plying with the contract in August, 11117, for the two schedules to 
he furnished dining said month, was, according to the jilaintiff’s 
contract with S. O. Pogei*s, $14,(>44.08; plaintiff’s jirofit for August, 
1917, would have been $7,007.20, but as the jilaintiff had timber 
on hand of tho vidue of $1,440.10 at the time of the cancellation 
of the contract, said $1,440.10 is deducted from $7,007.20, leaving 
the plaintiff's damages growing out of tho two scdiedules for August, 
1917, in the sum of $5,027.10; in September, 1917, plaintiff’s cost 
would have been $ll,872.t)9 ($7,822.04 for one schedule according 
to the plaintiffs contract witli 8. 0. Rogers, plus $4,550.05, what 
it would have cost the plaintiff to have furnished the other schedule 
r(‘(juired during that month): jJaintiff’s jirofit for September, 1917, 
would have bci-n $9,888.05; in each of the months of Octol>er, No- 
V(‘ml)cr, December, 1917, .lanuary, February, March, April and 
May, 1918, plaintiff's cost in comjilying with the contract would 
have been $f),010.80, being the cost of two schedules at $4,550.05 
each; plaintiffs j)rofits in each of said months from October, 1917, 
to May, 1918, inclusive, would have been $12,610.04. 




UXITED STATES SHirPING BOARD, ETC., VS. 
(j) That the plaintil!’ i.*; entitled to interest iis follows: 



Interest 

(•ompute<l 

•Jl On— From— to Sept. 1.1911). 

$’),(>27.10 Sept. 1, 1017. $075.20 

0,«;hS.()5 Oet. 1, 1017. l,i:n.44 

12,010.04 Nov. 1, 1017. 1,387.10 

12,010.04 Dee. 1, 1017. 1,324.05 

12,010.04 .Ian. 1, lOlS . 1,201.00 

12,010.04 Feh. 1, 1018. 1,107.05 

12,010.04 Mar. 1, 1018. 1,134.00 

12,010.04 Ajn-il 1, 1018. 1,071.85 

12,010.04 Mav 1, 1018. 1,008.80 

12,010.04 .Inne 1. 1018. 045.75 


$110.34(). i:i 


Total inlere.'t 


$11,138.10 


5. It is therefore reeonnneiKled that jndjiinent he entered in favor 
of the plaintilf against the defendant for the aforementioned dam- 
aj^es in thesnm of $110.34(5.13 and interest in the sum of $11,138.10, 
total $127,484.2:;. 

(5. In the .H*eond and tlnrd eoimts <d‘ the <leelaration, in addition 
to the claims for damaues eoviMinji jU’olits or «iains prevented, the 
]»laintifl' claims damanes eoverinu; e.\|)enditures made and .services 
rendered hv the ]>laintifl’, the details of which are .set forth in Sched¬ 
ule C, the amount .so claimed heiii.e; $4,408.34. Had the contract 
not been cancelled by the defemlant, these expense's arc such as the 
plaintiff would have incurred and paid in earning the profits here¬ 
inbefore sliown. The plaintiff is not therefore entitled to claim 
sai<l sum of $4,408..34 as damages in connection with the claim for 
damages measured by his profits. 

7. A revi.sed .statement of the ])artieulars of demand, as corrected 
by the testimony, is submitted as Auditor’s Kxhibit No. 1. 

8. The expen.si' of the reference covering the Auditor’s fee in the 
sum of $350.00 and the cost of reporting the testimony in the sum 
of $130.25, total $480.25, has been paid by the j)laintiff. It is rec¬ 
ommended that the burden of ultimate ])ayment of the co.st of tlu* 
reference abide the result of the litigation in the .same manner as 
other costs. 

0. The te.stimony adduced at the hearings before the Auditor the 
exhibits and stipidation of counsel submitted during the sessions of 
testimony and the briefs of counsel are herewith. 

Hespectfullv submitted: 

11. L. DAVIS, 

Amlitor Supreme Court, D. (\ 


Jul. 17, 1910. 
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22 Schedule A. 

Showing Contents of One Schedule of Contract Between Plaintiff and 

Defendant. 







Price per 



Size. 


No. 

F(K)t- 

1,000 board 

Purchase 

Item. 

gross. 

Length. 

pieces. 

age. 

measure. 

price. 






Price per 



Sizt*. 


No. 

Foot- 

1,000 board 

Purchase 

Item. 

gro.ss. 

Length. 

pit*ces. 

age. 

measure. 

price. 

3. 

10 .\ 24 

10/32 Av. 24 

5 

3,840 

$80 

$307.20 

4. 

10.x 24 

42 

2 

2,088 

80 

215.04 

5. 

10x20 

44 

1 

1,173 

80 

93.84 

7. 

10 X 10 

44 

2 

1,877 

48 

90.09 

8. 

14 X 24 

24 

1 

072 

80 

ii'i . 76 

0. 

14 x24 

l()/32 Av. 24 

5 

3,300 

80 

208.80 

17. 

14 X 10 

44 

40 

37,780 

44.80 

1,692.54 

10. 

14 X 10 

48 

4 

3,584 

48 

172.03 

3.'). 

12x24 

0' & up 







100-0' 


14,400 





200-9' or longer 

43,200 

08 

3,910.80 

30. 

12 X 24 

10/32 Av. 24 

5 

2,880 

80 

230.40 

49. 

12x18 

38 

2 

1,308. 

48 

65.00 

7)0. 

12 X 18 

40 

3 

2,160 

48 

103.08 

51. 

12x18 

40 

2 

1,440 

48 

69.12 

52. 

r2x 18 

44 

40 

31,080 

52 

1,047.36 

07. 

10x24 

10/32 Av. 24 

o 

2,400 

GO 

144.00 

08. 

10 X 22 

34 

28 

17,453 

04 

1,116.99 

80. 

8x20 

20 

14 

4,853 

80 

388.24 

94. 

0 X 19 

24/40 Av. 32 500 lin. 






ft. 4,750 

46.40 

220.40 


Carried 

forward. 


181,558 


$10,795.95 


Brought forward.... 


181,558 


$10,795.95 

15. 

14 X 10 

40 

2 

1,493 

40 

59.72 

Total footace per schedule. . . 

1 • t • • 

183,051 



Total purchase price of one schedule. 


$10,855.67 
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4 










On two in October, 1017: 

Contract priex?. $21,711.34 

Cost to plaintitl (two schedules at $4,550.00 each). 9,101.30 
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Statement Sh(tiein(j Kxpenditarea Made hi/ Plaintiff and Services 
Rendered hi/ Him in Ronneetion with Fulfillment of Contract. 


W. K. (laniion’s time, IS days (d) $o.00. $90.00 

1>. K. Howiiian’s time, IS days (nf $2.00. 36.00 

Telephone . 6.95 

Kxpen.Tcs W. K. Iiowman, Aeeoimt MeDavid Mill. 13.05 

Trip of I). K. 15o\vman to Owassc. 5.81 

Wa^es, man on boom, Hlnff Sj)rin.i;s mill. 1.00 

Wa^es, man on boat, J. 15. Kenfroe. 4.00 

I'^xpenses, Gannon, l>bill Sprinj^s Mill. 30.32 

Expenses, Bowman, l>biff Sprinj^s Mill. 9.16 


Carrie<l Forward. 

Brought Forward. 

IC. Stotz, time in woods. 

.1. B. Harrington, time in woods. 

•I. B. Harrington, rent of boat, gasoline and oil 

Payroll: 

F. A. Diek.'^on, 15 days Oi $1.75. 

Ed. MeCiirdy, lOFj days (7/ $2.09. 

E. Farney, i5>-j days (d $1.75. 

.loe Kenfroe, S'Ti days (ii $2.(M). 

T. S. Herrol, 1 day (ih $1.50. 

K. MeCurdy, 14‘A: <lays Ot $1.25. 

A. Kenfroe, 1 day Cn $1.25. 


26.25 
33.00 
27.10 
17.50 
1.50 
18.13 
1.25 


$196.29 

$196.29 

73.26 
52.20 
37.75 


124.73 


( arried F(award. 

Brought Forward. $484.23 

Kent of Automobile, IS days (it) $1.50. 27.00 

Ga.S)line, etc., for Auto. 64.30 


27 (’ost for litling up the Bliill Springs 
Mill, as follows: 

Blocks, Brewton Iron Works. 

Garriage, second band, Martin Veneer Com¬ 
pany . 

Material for carriage wavs 2,015 sep ft. (ft] 

$28.00 .'.... 

J.abor, installing carriage way. 

Dogs, two. Turner Supply Comi)any. 

Saws for top rig. Turner Sujiply Company: 


One 50-ineb saw (ct . $5,3.60 

One 52-ineb saw @. 62.40 


$218.50 

225.00 

56.42 
15.00 
30.00 


116.00 

25.00 


$484.23 


$575.53 


Mandrel, Martin Veneer Company 
Carried Forward. 


$685.92 


$o7o•53 



































28 


UMTKI) STATKS Siril’I‘lX(J IJOAKD, ETf’., VS, 


liioiiglit Furwanl. $()8.').n2 

Pulleys, Turner Supply Company. 84.1’) 

Boxes for mandrel, Turner Supply Coni])any. 8().()() 

l.abor, installing top rig. 15.00 

Lumber for rebuilding carriage. 28.00 

Labor and material, such as bolts, nails, etc. . 18.00 

Live rolls or conveyors, Stanton. 275.00 

Labor and material for installing live rolls. . 88.00 

Lumber for butting saw, rebuilding. 22.81 

LalK)r and material, such as bolts, nails, etc., 

for putting in butting saw. 10.00 

Lumber for strengthening and for building 

ramps . 01.00 


Carried Forward.$ 1,272.88 $575.5:> 

Carried Forward.$1,272.88 $575.5:5 

Labor and materials, building ramps, etc.: 

.lohn Lambert, 18 days. $45.00 

Wiley Crane, 7% days (7/ $2.0(L . . . 15.50 

Noah Hall, (5 days (7/ $1.50. 0.00 

Dan Boutwell, 11 (lays (7/ $2.00.... 22.00 

400 lbs. Nails (a 4^^ per lb. 1(5.00 

- 107.50 

Bails and crosstie's for haul-up. 100.82 

Labor, building haul-up. 00.00 

Jaimbcr for haul-up. 47.GO 

GO-inch Simond saw, Turner Supplv Co. 184.00 

- 1,781.:50 

28 Cost of fitting up the McDavid Mill, 
as follows: 

Wire haul-u|) roj)e. $84.00 

Ciuriage rope. 10.40 


Carried P'orward. $54.80 $1,781 .:>(I 

Carried Forward. $54.80 $1,781 . :50 

Lumber for rebuilding carriage and carriage 

way . 42.78 

lAibor, reVniilding carriage and carriage way. . 12.00 

Lumber for strengthening ramps. 12G.00 

Lumber for flooring ramp. 20.00 

l>abor, strengthening ramp. 48.00 

Two 60-inch Ohlin saws (a $118.50. 227.00 

- 580.08 

Cash paid 8. O. Rogers. 821.4:5 

Time, M. 11. Eichberg, 12 days (a $100.00. 1,200.00 


Total . $4,408.84 

11. L. DAVIS, 

Jul. 17, 1919. Auditor, Supreme Court, D. C. 
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StenoynipJiic Record. 

Before Herbert L. Davis, Auditor. 

Filed Julv K), 1010. 

Washington, D. C., Monday, Mareh 10, 1910. 

The above entitled eause eaine on for hearing before Herbert L. 
Davi.«!,‘Ks(j., Auditor, at 10:80 o’eloek a. in., on the above named 
dale, juirsuant to notiee under the order of referenee filed therein 
f'ebruary 10, 1010. 

Aj)pearanees: 

M es.srs. Ernest W. Roberts and Clinton Robb, on behalf of the 
plaintiff; 

Messrs. .James B. Archer, Assistant V. S. Attorney, I). C., and 
A. M. Mai*sh, C’ounsel for the Shipping Board, on behalf 
of the defendant. 

Also present: 

Messrs. Maurice H. Eichberg, Ernest Speneer Morgan, Sam¬ 
uel O. Rogers, Dowling R. Bowman, Robert Gibson Robin¬ 
son. 

20 Mr. Archer: The defendant on the record objects to the 

jurisdiction of the Auditor to hear and determine this matter, 
stating that the court has passed upon this to some extent in its 
action in disposing of the several j)leas in the case, and we 
conceive that the legal points which may arise can be raised under 
the general issue as well as by the several pleas, but we do not wish 
to he considered as having waived our objections by our proceeding 
in this cause before the Auditor in pursuance of the reference. 

The objections that we now make, as wc heretofore made by our 
sjtecial pleas, are twofold; one, that this is, in effect, a .suit against 
tlie Cnited States which can only he entertained in the Court of 
Claims; and, second, that the defendant was a mere agency of the 
government created by law, knowledge of whose status is charge¬ 
able to the plaintifls. 

I would like to make a statement on the record of a stipulation 
had between counsel. We have agreed to waive objection to papers 
on the ground of their being secondary instead of originals wherever 
there is no controveivy; in other words, where an original let¬ 
ter has come to us and a (*o])y is in the hands of the other side, if 
there is no dis])ute as to the authenticity of that letter, the objec¬ 
tion as to its secondary character is waived, and that may apply also 
to the proof of the contract. 



UNITED STATES SHIPPING BOARD, ETC., VS. 


Before Herbert L. Davis, Ksij., Auditor. 

Washington, D. C., Tuesday, March 11, 1911). 

The heiuing was resumed at 10:.'{)) o’clock, juirsuant to adjourn¬ 
ment. 

Appearances, .'anie as before noted. 

Suimiiarj/ of the Kvidence Taken fiefore the Anilit(»r and Snlnnitted 

n ith Iliii Urpttrt. 

Filed Auiiust 0, 1920. Mor^^an II. Beaeh, Clerk. 

In the Sujueme ^^^urt of the DiMriet of Columbia. 


Tt is stipulate<l by and httween counsel for the plaintill and 

defendant herein that the followiiii^ summary of the evidence taken 

before the Auditor of the Suju’eme Court of tlu* District of Columbia 

and submitted with his n'port to tla* (’ourt is a true and accurate 

summary of all such evidence and that it he ineorjK)rated in the 

trans<*ript of record on ajfjK'al ami insert(*(l immc'diately following 

the Auditor’s Keport, in lieu of the verbatim report of said testi- 

monv. 

« 

To maintain the i.^sues on its |»art joiiuMl, the ]>laintill' produced as 
a witness before the Auditor, Krnest Spencer Morp:aii, who testi- 
lied in suhstanei*, as follows: Ih'sided for six years at Flom- 
M9 aton, Alabama, and during four suee(‘eding years resided in 
Mississippi, Louisiana, and for two y(*ars at Luverne, Alabama ; 
for six years had been engaged in the* business of ]U*oducing water 
oak, along the lOscambia Kiver, in Alabama and western Flor¬ 
ida, and was familiar with the cost of pro(hu*ing such lumber; 
in the summer and fall of 1917, knew Mr. Fiehberg, ]»laintill herein, 
who then was in the business of manufa( turing oak timbers at Blull 
Springs and MeDavid. Florida, on the Iv^eambia Liver; witness was 
familiar with that ttaritory and at dilleient times during th(‘ pre- 
eenling six years ha<l produced white and watiu* oak in the same ter¬ 
ritory in which jdaintitl' was producing such tiTiiber in the summer 
and early fall of 1917; plaintill was ojKM ating the same plant witness 
had built, in the same woods, along tlu' .'^ame river, ami under prac¬ 
tically the saiiK' conditions. 

Witness further t('stilied ov(*i‘ objection that in his judgment, hav¬ 
ing in mind conditions that obtainiMl e,long the ICseambia Liver, 
Horida, in the summer and early fall of 1917 and assuming that the 
neeessiU'v milling and other facilities wen* at hand, the fair and 
reasonable cost per thousmd feet. boar<l measure, of juodueing there 
during that time the white oi‘ water (»ak timlx'rs. called for by the 
schedule annexed to plaintill’s d(*claration ami lead to witness, would 
have been $21.20 a thousand, assuming that the symbols ‘‘Lgh,’’ 
“S4S'’ and ‘‘S28” a}>pearing on that schedule meant “sawed or 
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liewn,’’ “sawed on four sides" or “sawed on two sides,” respectively: 
that if tliose timbers were delivered at the river bank in the form of 
roiii^h lo^s at a eost of Jj'lo.OO per thousand feet, the fair and reason- 
ahk eost of produein<> those timbei*s loaded on the cai*s would be 
$2").20 per thousand feet; that in givin <>5 his answer he had in¬ 
cluded alt the work neeessiiry in his judgment to produce and de¬ 
liver those timbers on the ears. 

On eross-examination witness testified that he made no distinction 
in his figures between white and water oak; there was one kind 
of water oak and it was not white oak; water oak was just a different 
hraneh, a different oak altogether, and is called red oak among the 
lumber trade; did not know the ditt'erenee in constituency or that 
one was finer, better, drier or wetter than the other; there was no 
appreciable difference in color; both white and water oak came from 
th(‘ swamj)s; what difference there is in color is due to the fact that 
th(*v are different branches altogether; in considering conditions 
along the Ks(*aml)ia Kiver in the summer and early fall of 1917 he 
had inchnled the condition that plaintiff Kichberg had a mill on 
th(‘ river, had timber on the river, and knowing the various labor 
conditions as he did, witness had taken all those into consideration. 

Witness further testified, over the objection and exceidion of the 
]»laintiff, that in the early fall of 1917 the Escambia Kiver was low; 
was not generally as low as 18 inches in the month of August, 1917, 
hut there were times during that period when there was not more 
than 18 inches of water; there were no j)laces in the river where the 
water was never deeper than 18 inches; witness never knew of such 
places and there were none in the fall of 1917; he know of no 
81 places where there was always less depth than 18 inches in 
that |)eriod; did not know the depth of water on the sand bars 
in the river during the times coven'd by the two ends of August, 
1917; did not iXMjuire this information in forming an opinion as 
t(> the cost of producing lumher hy means of that river; “If the 
water was suflicient to handle the stuff, you could move it;” if the 
Water was not high enough, then you could not move it at all; to 
float a timber 19x24, 42 feet long, would take a[)proximately 80 
ineh(‘s of water ami if water was of a less depth the timber could 
not b(‘ ju'oduced; the river is about 200 miles long, ])laintiff Eich- 
herg owned timbers beginning about ten miles above his mills; wit¬ 
ness did not sell him thos(‘ timbers; witness sold his plant, consisting 
(»f a saw mill, complete, and some river ecjuipment, boats and such as 
that to the Martin Veneer Company in January of 1910 and that 
company sold to plaintiff hut witness did not know when; though 
])laintiff j)aid $.8,20t).00 for the phuit. 

Witness further testified that he knew Mr. Kobert (iibson Robin¬ 
son, who was in witnes.s’ office at Elomaton, Alabama, about a year 
before the trial, when this ca.'^e was discussed; in answering the 
<|U(‘stions as to cost witness did not make any such assumption as 
that plaintiff could produce the lumber; was familiar with the sizes 
of lumber and labor necessary to produce it and that was the basis 
of his answer; he assumed that plaintiff had the cajiacity to pro¬ 
duce this particular lumber but not the (juantities; plaintiff increased 


rXITED STATES SIIIPPIXG EOARD, ETC., VS. 


the (*a))acity of liis mill to take can* (»f ibis contract: witness told Mr 
Kol)ins<)n plaintitf did not have caj>acity to produce this lumber; 
could not recall whether he tohl Mr. Kohinson it was not a j)ractical 
proposition to float lumher on the river in the fall and summer of 
1917; it hein^ done practically; if the water was too low it was im- 
]>ossible, if hi^h enough it wius practical; ]>laintitV could have moved 
the stuff ten miles from his mill: witn(*ss mijjiht have or he mijijht 
not have told Mr. Itohinson it was not a jiractical proposition to float 
loj>:s then; he di<l t(‘ll Mr. Itohinson that water was lowest that year: 
witness was still in the business of pHnlucinij; timber on the Eseambia 
Kiver, but was juoducin^ pine and not oak lumber: had a mill .«5even 
or eijiht miles from ]»laintitf's mill: had been in the business of 
ju’oduciiiir lumber continuously for eii^ht years hut his connection 
with the busine.*<s lu'^an ten years hack, during: which time he had 
been enga^e<l for two years in other lines of work; witness was thirty 
two years of 

On redirect e.xamination witness testilied that in the summer and 
fall of 1917 was op(‘ratin,<i; at P(>llard. which is on the Escambia 
Kiver about 12 miles north of the McDavid ami lUuff Sj)rin^s mills 
or 27) or dO miles above those* mills by river: was floating logs 
down the river to Pollard in August P.n7: the condition of the 
river along there was all right, there yas jdenty of water; was familiar 
with conditions between Pollard and Klulf Springs and McDavid at 
that time; riv(*r was navigahh* below; knew of Ids own knowledge 
that logs were being lloatt‘<l down tlu* river from Pollard to McDavid 
and Bluff Springs, was familiar with the .<o-called Henderson 
d2 and Jones tracts of timlx*!* on the Es<*amhia Kiver: by river 
the Jones tract is about 2d or .*>(1 miles, and the Henderson 
tract about 14 or Id nules. above plaintilf’s mills at Blufl' S])rings 
and McDavid; the Henderson tract is about a mih* above Pollard 
and the Jones tract about or 4 mih'S below Pollard; logs were 
being floate<l from both the Jones and IlemU'i'smi landings during 
the summc'r and (‘arly fall of P.M7: would imt say that conditions 
were the .<ame at l\)llard and at the Henderson and Jones landings: 
did not know exact conditions; knew of no time during summer 
and early fall of 1917 when it was impossihh* to lloat logs on the 
river from the Henderson and Jones tracts; knew it was ])Ossihle 
to float logs during that time from the Jones tract hut was not 
positive about the Ilendeivon tract; from his knowledge of that lo¬ 
cality and conditions obtaining theie in the summer of 1917 he 
thought logs could have been moved from the Henderson landing 
to the mill. 

On recross-examillation witness testilied that he had in mind oak 
logs when he answered in redirect examination; oak logs are brought 
down the river on floats, consisting of two flat boats with a beam 
across them and a windlass (»n the top: the logs arc hoisted u|> be¬ 
tween the two boats and dogge«l or spiked: to ]»roduce a stick of 
timber ll> x 24. 42, would take a log 2S inches in diameter at the 
smallest end; did not know, but doubted whether tide gauge readings 
were kept at Pollard, Jones and Henderson landings in the summer 
of 1917. 
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AVitnes? further tc.-stifiod, when recalled by plaintiff, that if the 
symbols “S4S,'’ “S2S” and “Hjih” were eliminated from consid¬ 
eration, in his judjiment the fair and reasonable cost per thousand 
feet, boai’d measure, for producing on the Esc*ambia Kiver during 
the summer and early fall of lhl7, the timbers called for by the 
|)laintiff*s contract, a.<suming that the milling and other necessiiry 
facilities were at hand, would hace been $21.45 instead of $21.20, 
the price gicen on the other basis used by him. 

On recross-examination witness testified that in giving the cost 
price at $21.45 per thousand feet he used his discretion as to which 
sizes of timber shoidd he sawed and which should be hewn; he would 
hew more ])ieces than would have been hewn under the interpreta¬ 
tion of the marks “S4S.” “S2S” and “Kgh”; the cost price was made 
up, in detail, by $5.00 for stumpage or timber standing in the wood, 
$1.00 for cutting or felling the trees, $(>.00 for hewing, $5.00 for 
hauling, $d.00 for transporting from the riyer landing to the mill 
boom, $2.00 from the boom to the cars for hewn timber, with some 
difference for sawed timber; for .‘^awed or hewn timber the $5.00 for 
stumpage, the $1.00 for hauling and the cost of trans])orting would 
he the same; to transport from the boom to the cars and manufac¬ 
ture in the mill, in the case* of .«jawed timber, would cost $7.00, in- 
.<tead of $2.00, leaving out $0.00 for hewing; hewing would cost 
$22.00 and milling would cost $21.00; by hauling he meant tran.s- 
porting from the stumj) to the riy(‘r; in estimating or figuring he used 
an extreme haul of three (juarters of a mile, wliich was about 
dd the width of the swamj)s on that riyer, but the haul might be 
less; the increase in the capacity of the mill was during the 
time plaintiff Kichherg had it and not while the Martin Veneer Com¬ 
pany had it. 

Whereupon and further to maintain the issues on its part joined 
plaintiff Maurice H. Eicliberg took the stand and te.<tified before 
the Auditor, in substance, jis follows; The credits included in the 
Declaration herein was for the value (»f such material, finished or un¬ 
finished, as was on hand at the time that the contract was cancelled; 
by material he meant tr(*es in proce.^s of manufacture, or logs merely 
cut down; his estimate includi'd .<ome finished timbers; the first 
item of credit of Id7,d47 feet of timh(*r at $d,412.04 was the amount 
reported to witne.<s by Mr. Bowman, his emi)loyee, as being in the 
woods and in the river at Bluff' Springs and McDavid, cut down and 
in process of manufacture, finished or unfinished; this was some 
time after the cancellation of the contract, when the inspector sent 
from New Orleans by the Fleet ror])oration went over and got the 
exact amount of ])laintiff*s material that was in process of manufac¬ 
ture, and while he went over it for tlie Meet Cor])oration plaintiff 
.^ent Mr. Bowman along to make an exact record for ])laintiff'; wit¬ 
ness got that lo7,ff47 feet from Bowman’s re])Oi1 to him, rendered 
at that time and made uj) from exact specifications of the trees found 
by Mr. Bowman and inspector Pendola for the Fleet Corporation; 
these were white and water oak logs; all oak was taken as the con¬ 
tract called for white or water oak; he allowed $3.00 per thousand, 
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whicli was a lar^jc price, considc’raMy more than a fair price, be¬ 
cause he would rather have had the tri‘cs standing, so he could 
have cut them to aiiv size called for hv an order, than to have 
had them in the sizes they were cut to comply with the speci¬ 
fications of the Heet Corporation’s contract; those logs lying — the 
woods could be u*^ed oidy when he had orders applying to such 
lengths as those logs had been cut; his ex])erience showed that such 
of the logs cut for this contract as ho later did use had all bc'cn 
damaged; when the contract was canc(‘lied lu‘ had no use for those 
extra size logs and those extra size timbers, exc(‘pt as they might 
have been cut to oiders in which he could use them; he gave this 
timber the same value as if he had to huv it, because much of it was 

V 

on the river bank with the cutting and hauling done, hut it was not 
worth as much as standing timber; oak deteriorates in warm weather 
more rapidly than other timbers because bugs and worms get in it: 
in two summer months the siip will try uj» and the tree become 
worth only one-third its value when standing; the next item of 
feet of tiinber at $ 0 ..">(), making $ 1 * 22 . 70 , was for timh(‘r in 
Mr. l{ogei*s’ woods, which witm^ss went through with Rogers and 
Rendola when Rendola was making up his report to the Meet Corpo¬ 
ration; the trees were what witness and Rogers estimat(*d were in 
Rogers’ W(mmIs; the 22,.‘>lt) feet was derived from p(*rsonal examina¬ 
tion and estimate, by .<eeing the logs on the ground ; jdaintilf allowed 
$o.,‘)U becaus<‘ Rogers’ woods were right on the railroad tracks and la* 
considered stumjaigc worth moii* lluav than where ))laintilT 
M4 ha<l it; the next item of IRoTO feet of tind)er at $d().(M). 

$2)17.10, was for untinish(Ml timber on hand at the Rlutf 
Springs ami M(d)avid mills when the contract was canceled; witness 
went there and looked at it and (‘stimated it ; he c(umted tlu* pieces 
and tluMi ligiired how much was in each piece; thought Bowman 
counted too but witness did m4 depend on that; that timht'r was 
worth $20.00 at the mill hut he allowe<l $20.00 a thousand b(‘cause 
it had to h(‘ remill(*d and rehandled, as theie was no market for tim¬ 
bers of those' unusual sizes: the lu'xt item of 10,177 feet of timber 
at $2)0.00 making $o40.07. repre.<ented limber Mr. Rogers hael on 
his ram|> that had been lefuse'el and disowned by the I'leet (’enpo- 
ralion and which witne.<s elisposed of; plaintiff offered that timb(*r 
to the (’orporation under his contract ami was t(»ld by th(‘ni to make 
thrc't' different shipments to three different shipyards and each time 
the order to ^hip was countermande<l; (uie was verbal, one in writing, 
and the other over the telephone; he was to ship to some shipyard in 
Mobile til's!: Mr. W. .1. Ilaynen, who had charge of the lumber de¬ 
partment of the Fleet Corporation di.<cu>sed the whole matter with 
him in New Orleans and witness thought that was wIh'u Mr. Ilaynen 
ordered the slnjunent to Mobile; he g(>t instructions to ship to .lack- 
sonville, Florida, but later received a lettei which was offered in (‘vi- 
<lence and marked Auditor’s Fxhihit No. o, instructing him not to 
ship as inspector Rendola had rejected the timber hecausc' there was 
not enough to make a carload; plaintiff notified the Fleet (Corpo¬ 
ration when material was ready to load ami then they telegraphed 
him that material had been rejected by Rendola and they had no in- 
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lercst in it at all; ]>laintiff tlion loaded that timber on two ears, after 
termination of his contraet with defendant, and shipped it to Boston; 
lunl a National Inspector, Mr. Vaughn, load the timber; not one foot 
of that timber shippeil to Boston was rejected for grade, although 
there was some slight ditference in measurement; the car shipped 
to Boston contained 1G,()K3 feet, which included the 15,177 feet 
witness had just mentioned; that l(),01d feet netted $34.8G per 
thousand and plaintiff received $558.21 net for it instead of $546.07, 
the figure given in his declaration. 

IMaintiff further te.'^tified that after consummation of the con¬ 
tract in suit and immediately uj>on his return from Washington 
he made a sub-contract in writing with (). Rogers, at Gilbertown, 
Alabama, under date of Angu.st 15, 1017, under which Rogers was 
to furnish three complete schedules within ninety days from the 
date of the contract at $40.00 |)er thon.'^and; by scliedules he meant 
the same .specifications and the various sizes and lengths and quan¬ 
tities that ]>laintiff had contracted to furni.sh the Fleet Corporation; 
witness attached to his contract with Rogei's a copy of those 
specifications which he personally checked up and eomj)ared and 
found to be identical. (This contract and the schedide thereto 


attached was then offered in evidence and marked Auditor’s Ex¬ 


hibits 6 and OA, resj)ectively). Tlaintiff then identified the sig¬ 
nature of Mr. Rogers, whom la* saw sign the contract, and also testi¬ 
fied that in this contract with Mr. Rogers the j)rice was $40.00 f. o. b. 

cai‘s; that Rogers did not supj)'y any timber under that eon- 
35 tract but at the time of the cancellation of plaintiff’s eon- 
tract with the Fleet Coiporation, Rogers had ready and in¬ 
tended to deliver to the plaintiff sixteen thousand odd feet of timber 
under di.‘<cii.<sion, which was coni|3etely finished and ready to shi]>. 

Rlaintiff further testified that at the beginning he was going to 
undertake to furnish the other 17 schedules called for by his con¬ 
tract him.self, but what he might have snb-contraeted later would 
have developed after he saw how his ])lan worked out; he made 
other contracts with Let Henderson at .lay, klorida, and with Tom 
.lones at Lollard, Alabama, who were the })arties referred to by the 
witness Morgan in his testimony when he .s|)oke of the Henderson 
and .Jones tract on the E.^cambia River; those were verbal contracts 


plaintiff made peisonally in the early part of August, after he made 
the contract with the Fleet ('orporation; the provisions of the two 
contracts were the same and nnd(‘r them ])laintiff was to pay $15.00 
j)er thousand on the river bank for such timber on their land as 
would apply to the making of the timbers for the Fleet Corporation 
contraet; to that cost of $15.00 for tho.sc logs must be added other 
costs to carry them through to the loading on the cars; in the ease 
of hewn logs there was to be added $f).f)() per thou.«and for hewing, 
am/ average of $2.50 for transporting down the river from the 
Henderson and .Jones landings to the boom of the mill, 20 cents per 


thousand feet for loading on the cars, making a total of $24.86; he 


got his figures from the j)ayrolls which were in court; that amount 
of $24.86 was correct for the reason that the work enumerated was 
covered bv contract; as to sawed timbers the difference would be that 
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between the eost of liewin^ and the eost of sawing, i)lus the overhead 
on the mill investment; tlie other items would he the same and were 
all eontraeted, whether sawed or hewn; for sawed timber there would 
be the mill eost at both mills, of )»er thousand, overhead at 

$ 1 . 01 , and 20 eents per thousand feet foi handling on the ram]), a 
total of $(i..‘>7 per thousand for saw(‘d logs, in.‘itea<l of the $t).l)() for 
hewn logs; the only diflerenee between the eost of .<awed timbers and 
that of hewn timbers would be the clifl’erenee between the $t>.d7 and 
$t).t)t); those figures were base<l on the logs l)eing put in the river at 
the Henderson and .lones landings: as to logs trans])orted from plain¬ 
tiff's own land or lands controlled by him he had a stumpage con- 
traet at $d.(>0 per thousaml, a eutting contract for felling the tree's 
at $1.00, and a logging contract covering trans|)ortation to the river 
at $4.2"), or a total cost of $8.2') for logs on the river bank, as against 
the $15.00 on the river bank for logs from the llt'mU'r.^on and Jones 
landings; the other ex]>enses wouhl be the same; ])laintiff took the 
higher cost of $24.H() in his declaration because' be' thought it was 
fairest to use that as the e*e)st. 

riaintiff further te'stifieel that his ce)ntiact for hewing, which was 
verbal ami maele by him personally, e'oveivd the timber to be* sup- 
plieel by him as well as the timber to be* su])])lie‘el freuu the* llcmlerson 
and denies tracts: the e‘ontrae*t e*overeel he'wing in any wooels where 
the* hewers were instructe*el tei he*w: the ]»ayre)ll for about September 
\A weiuld she)w lu'wn eiak ])aiel for at the contract price; 
.‘{t) plaintiff's contract for transporting elown the river nuale l)y 
liim verbally, ceivered timbers to be sujiplied by him as well 
as those tei be sujijilie'el fremi the lleneleixm and denies tracts; })lain- 
tiff’s own lanels ein which he was to cut timher were bele)w the 
Ileneler.<on tiae*t and fitte*el in between the Ilenelerson anel doiu'S 
tracts up the river fen* a hunelrcel miles from the mill, half a mile or 
meire from the river; his contract fen* getting the leigs enit eif the river 
at the mill beM)m was with the Martin \"ene'er (’ompany, in writing, 
ami ee)vere'el timbei*s frenn all senirce's. The e*ontrae*t for loaeling also 
ceivereel timbers frenn all se)ure*es. 

Plaintitt' further testifieel that he was acejuainted with the e*on- 
elitieins eni the K.^cambia River in the summer anel (*arlv fall of 
Ilfl7; was in the river eluring the month of August; hael im elifti- 
culty in Heiating leigs freim his near laml: knew the river weiulel 
be le)W at certain .<e‘a.'ienis, just as it was high when he testified: 
his timber exteneleel frenn the mill te) a humlreel mile's awav; when 
the water was high he went up high anel logged as high as he 
e'oulel with the water; in low water he logge'el his leiwlamls, which 
he reserve'el fen* leigging in such |)erie)ils; the Jones ami Hall trae*ts 
and the tracts eni Turn Areiunel (’e)ve were all tracts eif near timber, 
anel frenn the Reillarel brielge eleiwn theie was ne'ver a time wlie'ii 
timber cendel mit be leiggeel on the ICseambia River; he hael two 
mills on the river, enie at Rluff Sjnings anel the eithe'i* at Me'Daviel; 
the Bluff Springs mill was twenty miles by river above the McDaviel 
mill; he hael timber between those mills but the logging of the 
McDaviel mill was fen* a elistaiice of endy ten en* fifteen miles freim 
the mill; the river was verv crooked and it was hard to tell dis- 
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laiUTs but he thouj^ht the Jones tract was 12 or 1(S miles, and the 
Ilendeisoii tract 20 or 22 miles, above the BlulV Springs mill; 
he had timbers directly across the river from the mill and all the 
Way up the river; there were no sand bars in the river between his 
mills and the land from which plaintiff derived timber on his own 
account; never had any diflicnlty in floatinj>; from his own timber, 
because that was what was provided for: plaintiff was required to 
furnish two schedules per month on his contract and had ten months 
in wliich to com|)lete the contract; there were various staj»;es of low 
water, the lowest hein<^ in August, what was known as real low water, 
and never lasted more than two months conseentivelv; there never 
was a lime when he could not loj» at the McDavid mill, whether the 
water was low or not: th(*re alwavs was plenty of water around the 
.McDavid mill, which was the more southern of the two mills; at 
times there was low water at the Bluff Springs mill hut there was no 
tiiiK* (lining which he could not log tliere; always had j)lenty of 
water at Bluff S|)rings hut moved the logging in accordance with the 
water; during the summer and early fall of BUT his men re]K)rted no 
diflicnlty in floating logs than was normally to he expected; logs w(‘re 
arriving at his mill every day during that ])eriod. 

Plaintiff further testified that in the Particulars of Demand au- 
n(‘X(*d to his Declaration the figures of footage o])])osite each 
item in the scheduU* of timheis, giving the number of jiieces, dimen¬ 
sions, footage, and price per thousand feet, were based on the 
^*7 minimum (|uantity that could ho furnished under the con- 
tiact: plaintiff could under the contract have furnished larger 
and longer timh(*rs or timhius of greater footage and been paid for the 
larger amount, hut he took the minimum in each instance; in every 
instanc(‘ he figured the price )>er thousand and carried it out for the 
miinmum the contract would have amounted to; he made and 
checked up those calculations himself and they were correct in each 
instance; the total footage under those calculations was 1^0,07)1 feet 
per schedule and at the juice jier thousand allowed in the contract 
the |>rice of each schedule was $10,H.')O.()7, or the amount jilaintiff 
would have been ])aid for the minimum footage in each schedule 
would have been $24.S() |)er thousiuid feet; the maximum cost to 
|>laintiff of jiroducing the minimum footage called for in each 
schedule would have been $4,.')r)().r)r), as given in the Declaration: 
jilaintiff made that calculation and it was correct; jilaintiff’s jirofits 
on each of the 17 schedules not covered by his sub-contract, which 

t 

was for M schedules, was the difference between that $4,7)7)0.05 and 
the $10..S7)7).()7 or $(),307).()*2; on the 17 schedules his jirofit would 
have been seventeen times sjiid $f),'^h5.02, or $107,185.34, which was 
correct; as to the 3 schedules covered by the Rogers contract, the 
jn‘ic(* to ))laintiff was $40.00 |)er thousand, or $7,322.04 per schedule 
of 1<S3.051 feet; or $21.0()0,12 as the amount plaintiff* was to jiay 
Rogers for the •> .^ichedules; jdaintiff would have received $10,855.07 
for each of those schedules or $32,507.01 for the three; so that plain¬ 
tiff’s jirofit on those three .schedules would have been the difference 
between that $21,000.12 and the $32,507.01, or $10,000.80; those 
were the calculations jilaintifl* gave in his Declaration; he worked 
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llieiii out and tlicv wcro exact. aecuraJe and corrccl; ]>]aintifTV total 
|»rofit on the 20 scIkhIuIc.'* would have been the $107,185.34 for the 
seventeen schedules, plus the $lt),OOO.SO on the tliree Rogers sched¬ 
ules, or $117,786.23. 


On eross-exainination witness t(*stilied tliat Ins ])rolits depended in 
same measure, as any o|>eration, upon his ability to get the timber 
down; if he could not have gotten the timber down he could not 
have made any profit; he could nf>t imagine any such contingency 
as being compelled to pay more than the price agreed for getting the 
tind)er down, hut supp<ising that was truo his profit would have been 
less than he figured; he let out three schedules to S. (). Rogei's at 
tJilbertown, Alabama and was going to produce the rest himself; 
was going to ])r(Mluee the first .<ehedule from his own land and the 
land of nendei*son and .Jones, hut ha<l t(*n months to di*eide whether 
he would produ<*e the rest of the .•ielKMiules there; he figured on doing 
that with the first two .schedules; had no idea tin* Heet Cor]>oration 
would terminate anv arrangianent; in onlinarv husine.ss judgment 
a man wouhl not plan for such a thing definitely; ])laintifF would 
have been governed by th(‘ condition and the very things which 
might have made him pay more would have been the reason for his 
producing tin* timber somewhert' else: would not say he was jU’oviding 

for onlv two sehecluh's in ad<lition to tin* three covered bv 
• • 

3S Rogers contract; his contracts with llend(*r.son and .lones were 

verbal and made hv hini; .settled with Henderson and -Ioik'S 
by making a new contract with them: h(* ha<l bought th(‘ timlxa- 
at $(S.25 [»er thousand on the* hank <»f the riv(*r and when ])lain- 
tifl“s contract in suit was made la* agr('(‘<l to give $1.‘).()() per thousand 
for such tind)er as he seleetcMl: when his contract with the Fleet For- 
]»oration was cancelled he went hack to -lones and llender.son and 
paid them $10.."iO a thousaml: actually bought all the rest of their 
timber and cleaned up their laud «m the basis of $10.."iO a thou.sand. 
aft(‘r his contract in suit was eaneelled: tin* rianuneration of llen- 
dei*son and .Jones was the <liflerenee of $2.2.’> a thousand on .several 
million feet of timber; at tin* time his eonti-aet was eaneelle<l 137,347 
feet of logs had been cut: but all that w.i.' not Henderson and .Jones 
timber; on the .Jones tract at that tina' w( re 21,71.') fwt of logs which 
had been cut and which I’endola, the inspt'ctor, said woidd he ac¬ 
cepted on the contract, hut there may have hwii considerably more 
cut; on the Hender.'^on U’aet were' 2.').1.S() feet of logs at that time, 
making a total of 4t>,ftf)l feet for the two tracts, which was included 
in the 137.000 feet just iiK'ntioned by witness: plaintiff was the 
real contractor; the National Timber (’omjtany was not a eor])oratiou 
hut just a name; the Pdeet Corporation did not take any of thos(‘ 
137,b0(? feet; inspectors refu.<e<l to take the l-'i.OOO o<id feet of 
timber mentioned for the stated rt'a.'^on that it was defective, so 
I)laintiff gave the corporation credit for that timber; his ])rofits 
depended in large mea.'^ure upon the cost of completing the seven¬ 
teen schedules he had to ])rovide himself; all the hewing was eon- 

traete<l for and would not he affected hv anv conditions at all; a 

« « 

gang of four men could cut and hew .“>,00t) feet of timber a day. 
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Jiiid three teams eoiild lo^ 10,000 feet a day; there were 

183,000 feet in a sehedule; he eould not say what foree he would 
have re(juired, with the assistanee of .Jones, Kogei’s and llendersim, 
to j>erforin tlie eontraet; he had no written eontraet with anybody 
except Kojiers: his c<mtracts with .Jones and Henderson were verbal; 
<lid not liave bills or vouchers for lumber those two men furnished 
and were j)aid for. not in that shape; the McDavid mill is lower 
down than the llliitf S])rinj>:s mill; both mills belonged to him at that 
time; he pro|)osed to get hnnbcr from both mills; there never was a 
time in August of 1017 when the river was too low; the water may 
have hecn down to IS inches over the sand bars but any gunboat 
w(ndd go over IS inches on a har; he could float a 42-inch log over 
an IS-inch har because the log would be so loaded with weights on 
lh(' (logs swinging there that he could carry it over the bar if it 
scraped the har all the way down; the region around the McDavid 
mill was n(»t all l(»gged nor had all the large timbers been cut oH'; 
he could not say how much large timber there was but it was the 
usual (juantity; *‘We do not pick o\it the large tind)ers in our own 
operations; W(* tak(‘ as we go and clean everything’’; prior to the 
contract in suit he took all the timber as he came to it for whatever 
purjjose he was to us(‘ it: was still doing that; was using in his busi¬ 
ness such machinery as Ih* had. excc|»t what he ]>urchased in ])repa- 
ration for this conti-act; he had no use then for 40-foot logs and 
the e(|uipmcnt necessary to handle them; prior to this con- 
oil tract his lundicr operations wen* for certain parts of .<hiphuild- 
ing ))urj)oscs, and were yet; a large jiart of his business had 
been and was the getting out of tindier for ship-building )>urposi‘s; 
this was true since the cancellation of the contract; he furnisluHl 
timber for barges and tugs which did not reijuire heavy tindiers; 
."hipped to yards on the Atlantic st'aboard and the Lakes; did not 
know hut was of opinion that the object of getting this wood in such 
sizes was because the ]»ine men ccmld not get out tho.se sizes; had 
been in the lumber businc.^s six years; was a [laper manufacturer 
before, which was lirst cousin to the lumber business; his home was 
in Mobile, Alabama; Mr. Kohinson was in his office there hut witness 
could not recall when or whether he was there more than once; 
possibly it was in I*)ecember of HUT; positively did not say to Mr. 
Kohinson in Se|>tend)er of 11117, in his office at Mobile, that it would 
have been impo.'^sihle for witne.ss to get that timber down the 
ICscamhia Kiver owiim to low water. 


On redirect examination witness testified that the eiiuifiment ])lain- 
tiff had in his mills before this contract was sufficient for all ordinary 
purposes, and was sufficient for what he then was doing; he had 
only one contract with Mr. Hogei*s for the three schedules. 

On re-ro.<.'^-exa mi nation witness testified that the mill sold to the 
Martin \’eneer Oompany really belonged to witne.'^s all the time; he 
first sold it to the witne.ss Morgan, as the Flomaton Timber Com- 
jainy; they jairtially paid for it and then with his con.^ent, trans¬ 
ferred theiV interest to the Martin Veneer Company, which company 
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later fell down on tlieir j)ayinen(s and tlie mill came back into plain¬ 
tiff's hands; plaintiff' owned the mill all the time and the discussion 
as to ])rice had no hcarinji whatever on the value of the mill but 
merely on the ecpiity the ]»artics had: that was the Bluff' Springs 
mill; he never hou^lit the McHavid null hut rented it; his ecpiijj- 
ment included mill, railroad track, switches, lo^ haul up and river 
CMjuipment; tin* land was not included hut came under his woods 
accfumt; Mr. Morjian had only an e<|uity in the mill; plaintiff owneil 
the mill and its value was ; afUr plaintiff ))ut in the larjie 

c.xpenditures to ^et ready for this Fleet ( oiporation contract he con- 
siflered the mill woith Jj'lincludinjz all ccjuipment and 
ri^^inji:; this was an increase of $().()()() or $7,000 in value put into 
the mill, hut no incrc'asc in its earning ( aj>acity; he knew of no tide 
^lau.iie on the Kscamhia Kiver for the summer r>f 1017; early in Sep¬ 
tember of 1017 then' was a storm and the river fioode<l its hijihest, 
sf) when he spoke of low water in the summc'r he confined it strictly 
t(» the end of August: it was a litth'. narrow and crooked river with 
some saml bars, hut he knew tlu' way: any man handling timber 
and working in the river had to know how to hrin^ his lo.u;s down 
in any sta^e of the river. 


W hereupon and further to maintain the i.^sues on its ]>art joined, 
plaintiff producc'd as a witness before tlu‘ Auditor. Saiiiiiel O. 
Holers, who testifie<l in suhstanee as follows: Ih'sidc'd at (ulhcr- 
town. Alabama, and was livinn there in Aunust of 1017: knew 
40 plaintiff Fichher^ in 1017: weMit down to ))laintiff's office in 
Mobile dnrin<i Auiiust of 1017: plaintiff wired him to come 
down as ‘‘lie had s(uuethin,<i ;iood:'’ wiiness made a contract with 
Mr. Kichher^. Thereupon witiu'ss (‘xaminiMl Auditor's Exhibit No. 
<> and identifi('d his si.unature theic'on. He further te'stified that 
h(‘ had a copy of the contract at home: when he ^ot two copies 
of an order he alwavs sie:ne<l one and >ent it hack, and filed tin* 
<»thei*: the copy he had at home was sijiiu'd by the National Timber 
Ceimpany. by Mr. Eie*hber<i: witness not out about Ib.OOO feet e>f 
finisheel timber under that contrae't: did ne)t e:et all e)f it out be*- 
e-ause plaintiff' ste»pped him: ])laintiff wire'd him to hold uj) eui 
the oreler, that it was e^ane'clle'd e)n him, i)laintiff: after that witne'ss 
looke'el threm^h his wexxls with Mr. Kield)erjj: anel a Mr. Pendola, 
“who e'laimed he was an insjK'ctor.’' te) see how much timber witness 
hael cut; counte'd all the timbe'r that he had eui the contract ami 
there were ahe)ut Id.000 feet: Mr. Kie'hberji aelvane*ed witness about 
$000.00 e)n the e'ontrae*t. (No cre)ss-examination.) 


Whereupon an<l further to maintain the issue's by him joineel the 
plaintiff prexlue-e'd as a witne'.'is he'fore the .Auditor, Dowliiip: K. 
Bowman, who te‘stilii‘<l in suh'-taiu'e'. as follows: lU'siele'd at Bluff 
Springs, Florida, where plaintiff Eichheru; had his mill: was in the 
employ e)f Mr. Eichberg throuuheait the' ye'ar 1017 and in .Xu^ust 
of that year worked at both Bluff Sprinjis and Me'Daviel, Floriela. 
em the Escambia Ixiver: hael be*en familiar all his life with that 
Kiver, throughout its course; the mill at Bluff Springs was five miles 
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1)V land and twontv 1)V river above the MeDavid mill; the 

Ilendei’son tract was tweiitv-two miles, and the .Jones tract nineteen 
miles, above Hliitl* Springs by river; in August of 1917 witness had 
to do with getting logs down the river from the Henderson and 
.Jones tracts and experienced no more diflieulty than in any other 
August; they were bringing logs down every day; Mr. Ihchberg’s 
tracts ran up the river ten miles from MeDavid mill, and for a hun- 
<lre<I miles from tlu* IJluH' Springs mill, with the cxce])tion of a few 
intervening tracts, among which were the IIendei*son and Jones 
Tracts; plaintiirs tracts ran solid for ten miles above the MeDavid 
mill ami there were no s<md bars in those ten miles so he had no 
difficulty there; had no ditliculty in Augu^t of 1917; there were sand 
bars between the two mills, oiu' being just below the IVluff Sju’ings 
mill; thev had no logs to haul ov(‘r there; that is whv thev situated 
the mills as they did; there was no lumber there; was paymaster for 
Mr. Kichberg in the summer and early fall of 1917; witness kej)i 
payrolls for the jJaintilf and did such other work as he was directed; 
sonu'times both mill jtayrolls were made up in one and sometimes 
s(*parately; sometimes the contracts Mr. lM(‘hberg had s])oken about 
would not be shown separately; the loading contract at 50 cents a 
thousand was shown on a summary. (Xo cros.^-examination.) 

'riiercupon plaintid' n'sted. 


41 X(‘xt thereupon tlic (bdendant, in order to maintain the 

issues on its ]»art j(»in(Ml, produced as a witne.«s, before the 
.\u<litor, Robert (iilisoii Robinson, who testified in substance as 
follows; Ilis home was in New Orleans, La.; was in the lumber busi¬ 
ness, whole.sde and manufacturing, with mills in Louisiana and 
Mi.<sissippi; in August and Septi'inber of 1917 was connected with 
the Fleet Corj>oration as production oflicer of the fifth district, with 
head(juarters at New Orleans; had to do with the work under the 
contract with Mr. ICichln'i-g; i(‘ceived a telegram to notify Kichberg 
to discontinue his contract and he did so over the telephone and 
thought he confirmed it by telegi’am; did not visit the scene of 
plaintiff’s o]>eration in Alabama and Morida in 1917 but did so 
late in IA‘bruary or early in March of UJLS; in September of 1917 
was in plaintiff s oflice with Mr. Ib'iidola. 


Over the objection and excej)tion of the plaintiff, witness further 
testified that upon the occasion of his vi.^it to plaintiff’s office with 
Mr. IVndola in Se]>tember of 1917 plaintiff' stated that it would have 
been impossil)le for him to get that lumber down the Escambia 
Itiver in Augu.M, 1917; witne.ss was on the E.scambia River at Bluff 
Springs and MeDavid and took an automobile trip from Brewton, 
Alabama, down towanl Lollard and crossed the river outside of 
I^ollaid ami outside of Brewton several times; got out and went over 
to the river bank and walked up and <lown it; supposed he drove 
70 or 80 miles during the two days he was there; the river is a 
little, crooked, narrow stream, not navigable but when it rained the 
water was very dee]) and swift, and then after a few days the water 
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ran <»nt and lliero was very litth* left in tlie river; it was what was 
called a freshet stream down south; should say it was from 100 fe(‘t 
to 100 yards wide; knew the witness Morpm. whom ho saw in 
Alabama the last of K(*hruary or the first of March. lOlH. whvu 
Morman told him it wo\dd have been impossible to j^et that lumhrr 
down the Kseambia Kiver in .Vumist f)f 1017 and that there was only 
about IS inches of water over the sand bars at that time; the only 
botanical distinction betw(‘en white oak and red oak is white oak has 
a substance in the pores called tyloses, which seals up the ]»ores and 
u:(‘rms of d(*cay must attack from the outside and eat in; witness had 
lM‘(‘n dealinir in timlu'r of the character or kinds under <liscus<ion 
since the fall of lOOS; had spent a year and a half in the saw mill 
that cut oak and pine and r»thcr hard-woods; had se<‘n it iii every con- 
<lition. after it ha<l been lojrj^c'd throuiih the water and saw(*d; his 
fath(‘r had been in the lumber business about 20 years before he came 
into the business; witness had learned the appearance, characlei- 
isties and structure of those lumbci-s; had had (‘Xpca’ience with 
red and white oak; water oak really was a very difTerent tt'nn; 
red oak had not the tvloses in the pores of the wood; red oak was 
not water oak but all watc'r oak was hmI oak; tlu* difl'erenci' 1 m'- 
tw(*en whit(‘ and re<l oak was not marked to th(' casual oh.-erv(*r 
but anybody who knew the lumlxM* husiiu'ss couhl readily fell the 
diU’erencc*; the distinction In'twecii the two woods was not 
42 marked in all cases as to color; the pores (»f the red oak were 
not stopped up with that tyloses hut opon. an<l licnus (»f de¬ 
cay attack from inside and outside; that distinction was recou;- 
nized amoim all wise lumlx'rmen who knew what they were* doinii; 
it was a well-known scicuitific consideration; there were many kinds 
of reel oak. a ^enend term includin'; water oak, willeew oak. hlae-k 
oak. pin oak anel laurel eeak. hill eeak or ire)n oak was the mest infer ior 
of the reel oaks; water oak was a veuw inelefinite term; epierous niera 
was the name of (he botanical .<pe‘cies. which urew in the seeuth hut 
was not very ]»lentiful; e^aks that <irow in swamps near the watea*. 
ineluelin^ pin oak anel laure*! oak anel willow e)ak. was ealleel water 
oak in various localities; ielentified the species he saw at Rlufl' Sprini;s 
anel McDaviel mills as mostly real oak. but there was a little ove*re*u|» 
oak, a species of white oak. 


On cross-examination witiu'ss testiticel that he entered hi*: father s 
oflfice in the fall of lOOS; the first year kept shipping ree*orels. ete'.. 
and elid clerical work; then was maele assistant sales mana.ue*r. as¬ 
sistant buyer; father’s idea was to have him learn the busiiu'ss; 
spent a year and a half in Mississippi as manager e>f a saw mill and 
then came back to New Orleans; his education was su)>])osed to In* 
completed then; when with his father he IxaijLiht all kinds of oak. 
white oak. red oak. and pine ])rincipally; did not buy water oak as 
such; probably did buy some water oak but not specilu^ally as water 
oak; in the mill they cut ])ine. cypress, red fium, black gum, poplar, 
a little white oak, and a good dc'al of overcup oak and red oak; seane 
of the natives around there .'Ji)oke of water oak; there was a botanie^al 
species called water oak which grew in the southern states from 
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Texas to Florida, alonj^ the (Julf States; eoiild not say whether it 
jiiew on the Eseainbia River where Mr. Eiehberg had his lumber 
eoneessions; was in that seetion in March of 1917 but did not see any 
trees that he speeitieally reeognized as the botanieal species of water 
oak; eould not describe the leaf of anv oak so voii would know what 
it was; had never consciously met the botanieal species of water 
oak; knew a good deal about it; could not describe the color or tex¬ 
ture of the bark, whether it was rough or smooth; did not 
know to what heighth tlie tree grew; the botanical name was 
<|uerous nigra; it may liave had several other names, but he did not 
know them; could not des(*rihe the acorn; “Consciously I have never 
s(‘en the botanical water oak”; without looking at his tables eould 
not tell the shearing strength tensile strength or compression of 
while oak and water oak; thos<' <|uestions were not necessary for a 
lumherman to know; witness was an ex))ert and engineer but did 
not attempt to carry those figures in his head; did not consider 
it essential that a lumherman who knew the lumber business from 
accounting room to management of mill, buying and selling, should 
know shearing, t(*nsilc, and compression strength of ditterent kinds 
of lumher he must buy; witness went over in the locality of the 
Escambia River late in f'chruary or early in March of 1918; was 
over in that territory for four or five days; had not been right on the 
l^scamhia River hut on what witness thought was a tributary 
l.*‘) of th(‘ I'.scamhijj River, hut he did not follow it down to make 
sure it flowed into the ICscamhia; thought McDavid was -bout 
7 miles from Centurv; drove down there bv automobile in about half 
an hour; did not go to McDavid on his way to Century; went to 
(cutury fiist; |>assed through McDavid on his way to Pensacola; 
had hi'cn at Centurv sevcaal times Ix'fore March 1918 hut could 
not remember wh(*u; on his jnevious visits to Centurv, which was 
7 iiiih's from th(‘ lOscamhia River, he did not go to McDavid; when 
at Century in March, 1918, went to various jioints on the Escambia; 
wh(‘re he had never Ixm before; stayed five, ten or fifteen minutes 
at each ))oint; lookc'd at the river and estimated the depth of water; 
saw sand bars going out in the river at five or six points; eould not 
name any point wlu're he saw a sand bai'; saw only one bar between 
the McDavid and Bluff Springs mills, above Bluff Springs he in- 
s|)ccted a good many ]>oints; could not swear whether it was nine or 
ten; inspected anywhere from eight to twelve; “You see I was a 
stranger over there and I could not tell whether 1 was one mile above 
Bluff Springs or ten miles above. 1 had to rely on the fellow that 
was taking me around, and guiding me’’; got an automobile man at 
Bicwton, whose name he could not recall, to take him around and 
tiny spent two days investigating the river; when witness said logs 
could not he moved down there he may have been subconseiously 
hut not consciously influenced by that man’s statements; crossed the 
river on a bridge “right near McDavid,'’ there was another bridge 
southeast of Brewton and about east of Pollard; did not remember 


hearing anybody testify that that bridge was something like twenty 
miles above Bluff Springs; the bridge at McDavid was above the mill 
there; he would swear to it; the bridge was practically in the out- 
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skirts of MfDavid; witness ^ot to the rivei on a bridge in llu* nei^li- 
borlHKxl of Pollard, but nndd not sav whether it was above or below 
I’ollard: could not S4iy what was the nearest |K)int other than at the 
two bridj^es, that he ^ot to the river by automobile; they had to walk 
half a mile or mavhe a mile; witness had a conversation with Mr. 
luehberjj; in his otfiee at Mobile in Se|>tember of IhlT: said to Mr. 
Kichberji in elieet, that he had had a pretty bi^ contract and with 
the dry weather and the storm nj) there mayhe he was lucky to ^et 
his eontraet cancelled, and he a^ree<l with witness and sai<l it was 
the drvest summer thev ever had and he had heen eonsideraldv dam- 

• • 4 

aiicd by the storm and ha<l lost some lo<i;s: he understood ])laintitV 
to say he eonld not j^et lo^s down the river durinjj; that dry spell, 
the (Iry .spell eontiinied nj) to the storm of Se]>tember: witne.«Js kiu'W 
it was dry because they had the hij^jicst dry s]»ell all through tin* 
south that Slimmer; it lasted several months on the K.^eambia l\iv(*r: 
ho did not sec‘ the river himself in Septimiher; was familiar with 
the botanical eharaeteristies of some* trees; had not made a stndv 
of it blit had read several authorities on trees in America; did not 
lememher reading “Familiar Tret's and their Leaves'* by Prof. l'\ 
Schnvler Matthews: would not .<av that author was incorrect in his 

« 4 

statement that water oak ^rew from .'joiithern Delaware to 4'ampa 
Pay, Florida.and thence to theChilf States and Texas,and from 
41 the centers of Kentiiekv and 'renne.<.<ee to Mi.^soiiri and .\r- 

4 

kan.sis; there was not very miieh dilVerenee betwe<*n the weiuht 
of white oak and r(*<l oak: none of the* oak in the south tloati'd but 
had to be biioyc'd up with tittle boats; it was not harder to float white 
oak than red oak; the .sind bars he .'^iw juojeeted entirely 
across the stream in ,<(*veral ]>laees: could not name any siieb 
]>la(*e: thoujiht there was one and maybe two places between MePavid 
and Hlulf Springs; was on the hank of the stream when he saw that: 
jj:uessed the stream was anywhere from To to 12.") feet wide at that 
jM)int; the water was colored dark by vejictable matter: it was th(‘ 
color you found the waters of rivers in swamps: he could stand on 
the bank and estimate aeeuratelv how much water there was on oiu* 

4 

• bar, beeausd there were cattle out in the river; could <iive tlie 


exact name of the place: it was above Bluff Splines: it was above tlic 
bridge near Pollard, east of Pollard some place; there were several 
cattle out in the river there, in the middle, ]>art way and all the 
way ero.«s; witness did not wade the river, and there was no other 
way of jrettinji; across; witness could not i)a.*^s judgment, could not 
mea.«ure it bv a vard stick or anvthiim of that kind, hut had hi^ 
opinion; there did not appear to be any channel on the opposite 
side of the river at the end of the sand bar; at. the points witness 
stopped and looked at the river, it was from 100 feet to dOO feet wide, 
as a roujih jiue.'Js: he did not ])ay any ]>artieular attention to it at 
the time. 


Whereupon to maintain the i.<sues on its [lart joined, plaintiff, 
Maurice H. Eicliberp, in rebuftal, took the stand and testified be¬ 
fore the Auditor, in substance, as follows: Had heard Mr. Kobin.«on 
testify that he called at witness’ office in September of 1917 and that 
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witness (lion admitted that in August of 1017 lie eould not get logs 
down the river to liis mill; there was no sueh admission made by 
witness; he made no sueh remark at all to Mr. Robinson at that time 
or any other time; the eonversation at that time had nothing what¬ 
ever to do with it. 

Whereupon and further to maintain the issues on its part joined, 
the ])laintitl’, in rebuttal, produeed as a witness before the Auditor, 
Rowling R, Bowman, who testified in substanee, as follows: Had 
stated in his direet examination that he had been familiar with the 
I'scamhia River all his life; had heard Mr. Robinson testify that at 
the McDavid mill he saw a bridge aeross the river and that the 
bridge was up stream; the faet was that the bridge was three miles 
hv land ami five miles bv river below the mill; there was no 
bridge above the MeDavid mill, within a reasonable distanee of 
it; the nearest bridge to MeDavid wa-i at Pollard, above Rlutf 
Springs, about forty-three miles above MeDavid by river; witness 
heard the testimonv of Mr. Robinson that he eame down to the river 
by a road .‘southeast from Rrewton and there found a bridge and that 
there was a sand bar stretehed aeross the river and eows; the bridge 
Mr. Robinson s])oke of, where he saw the sand bar with eattle 
47) on it. was the bridge at Rrewton, fifty-five miles above Pollard ; 

witness was familiar with the roads between MeDavid and Pol¬ 
lard in the vieinity of the Kseamhia River; between Rliiff Springs and 

Pollard there was no road hv whieh von eould hit the river with 

• • 

the exception of the Flomaton Ferry; there was a ferry there aeross 
thi‘ river and from there to Pollard there was no ])laee where you 
could hit the river with an automobile; in faet, the railroad ran 
nearer the river than the ])ublie road, hut between Rlufi* Springs and 
MeDavid there was a road running from Rluff Springs down to 
II(‘ckers mill, three miles below Mr. Kiehberg's Rluff Springs mill, 
which was the only place you could hit the river between there and 
MeDavid; the highway that traversed that section of the country was 
on an average of four miles from the rivei-. 

Th(‘reuj)on and further to maintain tlie issues on its part joined, 
the defendant offered in evidence before the Auditor the eeilifieate 
of incorporation of the United States Shi|>]>ing l^oard Emergency 
f'l(‘et Corporation, as follows: 

“Know all men by these presents: That we, the undei‘signed, a 
majority of whom are residents of the District of ('olumhia, desiring 
to form a corporation under the sub-chapter four (4) of the in- 
cor])oration laws of the District of Columbia, and in pursuance 
of section eleven (11) of an Act of Congress entitled ‘An Act to 
establish a United States Shipping Roard.’ aj>proved Se))tember 7, 
11M(>, do herehv certifv: 

First. That the cor])orate name of this company shall be United 
States Shipping Roard Emergency Fleet Corporation, and the object 
for which it is formed is the juirchase, construction, ecpiipment, lease, 
charter, maintenance, and o})eration of merchant vessels in the com- 



46 


UNITED STATES SHIPPING BOARD, ETC., VS. 


nierce of the United States, and in general to do and perform every 
lawful act and tiling necessary or e.xpcdient to he done or per¬ 
formed for the efticient and protitahle conducting of .siid business, 
as authorized by the laws of Conjiress, and to have and to e.xercisc 
all the powei*s conferred by the laws of the District of (j)linnhia upon 
corporations under sjiid sub-chapter four (4) of the incorporation 
laws of the District of rolinnhia. 

Second. That the e.xistence of this corj)oralion shall he perpetual. 

Third. That the capital .«tock of this corj)oration .'^hall he Fifty 
Million Dollars ($.*)().OOOJKK)), divided into shares of the par value 
of One Hundred I)ollars ($100) each. 

Fourth. That the niniih(*r of trustees who shall manage the con¬ 
cerns of the company for the first year, or until their successors an* 
elected, a majority thereof h(*in^ citizen*-: of the District of Uolum- 
l»ia, shall he seven (7), namely ; 

4G Names. Uesi(h*iu*cs. 


(ieorpe W. Ooethals.4.‘» F.xchan^o Place, New York, N. Y. 


William Denman.1020 Merchants Fxchan^e l>uildin«i, San 

Francisco, Cal. 

.lohn A. Donald.IS Hroadwav. New York, N. Y. 

William L. Soleau. IdtU Harvard Str(*et N. W., Washington, 

D. C. 


Richard H. Railey, .Ir. . . . 14d0 Fairmont Street N. W., Washing¬ 
ton, D. C. 


Timothv C. Abbott 


Fllsworth F. Rertholf. . . . 


202.4 Park Road N. W., Washington. 
D. C. 

14.‘)() Harvard Terraci*. Washini»ton. 
I). C. 


“Th(* Hoard of Ti‘ust(‘es. by tlu* aflirmalive vole* of tlic ma- 
joritv of the whole hoard, may apimint from tin* trustees an ex¬ 
ecutive committee of three (4) members, of which a majority shall 
<*onstitute a (|Uorum. ami to such extent as may lu* pi-ovi<l(‘d in tin* 
hv-laws such committ(*e .<hall have ami mav (*xercise all or anv of 
the ])owers of tin* Hoard of Trustees. 

Fifth. That the place in the District of rohmd)ia in which the* 
operations of the company are to he carried on is at Munsey Huild- 
in<>: in the City of Washinuton. Thstrict f^f ColundMa. 

This corporation reserves the ri^iht to ameml. alt(*r. oi- chan<;(‘ any 
provision contained in this certificate of incorpoiation in anv man¬ 
ner granted by .statute, and all rijihts conferred on stockhohh'rs 
herein "ranted are .subject to this re.«jervatif)n. 

In witness whereof, we have hereunto affixed our siiinatures ami 
seals this Ifith day of .April. .\, D. 1017. 


WlUAAM DENMAN. 
(JED. W. DOETHALS. 
E. F. HERTHOI.F. 
AVTEEIAM E. SOl.EAU. 
.TOTTN A. DONALD. 

T. C. AHHOTT. 
RICHARD H. HAILEY. 


I SEAL. I 
I SKAT.. 1 
I SKAT.. I 
I SKAt.. I 
I SKAT.. I 
I SEAT.. I 
1 SEAL.J 
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I, Edward P. Tlarrin^ton, a notary public in and for tlic Dii^trict 
of (\)luinbia. do hereby certify that William Denman, .lohn A. Don¬ 
ald, Cleo. W. (lootbals, T, (\ Abbott, E. F. I^ertbols, Kiebard IT. 
Dailey, .Ir., and William L. Soleau, parties to the foregoing and 
annexed Tertiticate of Incorporation bearing date of the 16th day of 
April, PUT, ])ersonally api)eared before me in this District, this 
l()tb day of Ajiril, PUT, and the said William Denman, John A. 
Donald, (Jco. W. (loethals, T. C. Abbott, E. F. Bertholf, Richard 
II. l>ail(‘y, Jr., and William L. Soleau, being well known to me as 
lb(‘ persons who executed the said Certiticate of Ineorj)oration, ac¬ 
knowledged the same to be their act and deed. 

47 In Witness Whereof, I have hereunto set my hand and seal 

this Kith (lav of A])ril, PUT. 

EDWARD P. HARRINGTON, 

Xotary Puhliv, District of Columibia. 

.My rommission (‘Xpires January MO, 10*2*2. 

Olfice of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the fon'going is a true and verified copy of 
I be Certilicat(‘ of Incorporation of the United States Shipping Board 
fanergency Fl(*et Corporation, and of the whole of said Certificate 
of Incorporation, as tiled in this otHce tlu Kith dav of April, A. D. 
1017. 

In Testimony Whereof: I have hereunto set my hand and affixed 
the seal of this office this 17th dav of Ajiril, A. D. 1017. 

I SEAL. I ■ R. W. DUTTON, 

Deputy Recorder of Deed a, 

District of (^olmuhia:’ 

Whereupon and further to maintain tli(‘ i.'^sues by it joimnl, the 
diJendaiit offered in (‘vidence, before the Auditor, the By-laws of the 
Unit(‘d States Shipping Board ICmergeney Fleet Cor])oration, which 
ill substance provided that the princij>al |>lace of business should be 
in tlu' District of Columbia; that there should be the usual stockhold¬ 
ers’ meetings, voting of stock, and election of officers; that all 
moiii'vs and s(‘eui‘ities of tin* corporation should be deposited in 
SOUK* bank or other place of deposit chosen by the trustees; that the 
usual books and minutes should be ke]»t; that certificates of the 
stock should be attested with the corjiorate .“^eal, with usual power 
<»f transfer; that the trustees might declare dividends from the sur¬ 
plus (»r net profits of the corjioration, and that the fiscal or bu.siness 
vear should begin .lulv 1st and end .June M)ff of (*ach vear. 


Bv-Laws. .\rticle II. 

4 

“St'ction 1. The affairs of this corporation shall be managed by 
.'^even Trustees, to be chosen annually, excejit that for the first year 
(.a* until tli(‘ir successors are elected the Trustees shall be the persons 
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named for tliat jnirpose in tlie rertificate of Tncorj)oration. The 
Trustee? shall at all times he stockholders, and a majority thereof 
shall be citizens of the District of rolumhia.** 


“Section t). Other Otiicei's. The Trustees, immediatelv after the 

A 

first meeting of the incorporators, shall hold a meeting, at which 
they shall choosi* from amoim their number a Dresident and a \dce- 
President; and they shall at the .sime meeting choose a Secre- 
4.S tary, Treasurer, (icncral Manager, and such other ()fticers and 
agents as they may deem necessaiy, who shall h<»l<l otlice until 
othei*s are cho.<<*n and (pialified in their stead.*’ 

“S(*ction 7. l'7\(‘cutive rommittce. The Truste(*s, hv aflirmative 
vote of a maj(nity thereof, may jip]»olnt from their number an 
-ecutive ('ommittce of three members, and duriiii*; the intervals Ik*- 
tween meetin<is it shall have and exercise all of tin* ])owers of the 
Hoard of Trustees. Of this (’ommilltH* a majority shall constitute a 
<jUorum, but no action taktai shall be valid unless the same have 
the athrmative vote of at least two meiiibers. The k7\ecutive (’om- 
mittee may hold its meetin^is at such limes and place, within or 
without the District of (^)lumi»ia. as the (’ommittee may from time 
to time determine. All vaeaneic's on the committee shall be tilled by 
the Trust(‘(*s at a reu;ular or s|>(‘eial meeting: thereof. The (Jeneral 
Manaj^er shall be ex otheio chairman of the Kxeculive Committee.” 

••Article 111. 

••Section 1. Powers of Ollieeis. 4'he ccflieers of the corj)oration 
shall be a President, a Vice-President, a Treasurer, a Secretary, a 
(Jeneral Manager, and such other otlieers as the Trustees shall deter¬ 
mine. The powers and duties of the Serretary and the Treasurer 
may he exercised by the .'snne person. All otlieers shall be appointed 
by and subject tc» removal by the Hoard c.f Trustees.*’ 

“Section 2. The President shall pre?ide at all meetiniis of the 
stockholdei*s and of the* Trustees, and he shall together with the 
Secretary, si^n all contracts and papers on bc'half of the (\)ri)ora- 
tion.’’ 

“Section Jh The \*iee President shall, in the ah.<(‘ne(‘ or inea]»aeily 
of the President, perform the duties of that ediicer.’’ 

“Section 4. The (Jeneral Manaiica- shall be ex-otlieio chairman of 
the Executive (7»mmittee. lit* shall have the i»eneral oversight and 
management of the bii.-imss and allaiis of the (’orjeoration, and shall 
have the j»ower to employ and disehaiue all clerks, emjeloyees. and 
aj^ents, detcuiuine their salaries, and prc'serilu' and define (heir 
duties.** 


Whereu])on and further to maiiitaiu the issues ou its part joined 
the defendant offered in (‘videnee bc'fore the* Auditor the following*, 
three letters, to the admission in evidcaiee of each and all of whicli 
the plaintiff duly objected and excepted upon the ^rounds that said 
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letters were and each of them was immaterial and irrelevant were 
introduced for the purpose of varjdng a written contract, and had 
no tendency to prove that jdaintiff, in fact, dealt with the defendant 
as an agent of the United States or knew he was dealing w’ith it as 
such an agent: 

49 Aug. 8/17. 

“Maj. R. E. Wood, Gen. P. Officer, 

U. S. Shipping Board, 

Emergency Fleet Corporation, 

Washington, D. C. 

My De.\r Major : 

We wired you on the 6th, a.s we had not heard from you in 
reference to the oak schedules, but yesterday we received your letter 
and confirmation of your telegram of August 3rd. We took this 
up with the Western Ihiion Telegraph Company, and they stated 
that the telegram was never received here for us, and our failure to 
receive this telegram was the reason we wired you. 

We have today received a telegram from Mr. Haynen, advising 
that he will be here tomorrow. We have things fairly well shaped 
up to get ready to work on the schedules and it will be our idea 
to have Mr. Ilaynen advise uj) just the order in which the various 
sizes will be wanted by the shipbuilders, so that we will try to get 
out the schedules in the sequence that they are required. We assure 
you we will do everything possible to hurry out these shipments and 
try to get our four schedules per month. 

In reference to vour offer to the Southern Pine Association to 

%> 

purchase wire rope, we would beg you to order for us 150 feet of 
Vo-inch pliable, carriage dive ro])e for our saw mill. We want a 
very high-grade rope for this, as it has to stand a great strain in 
handling the big timbers called for on your schedules. 

We beg to assure you that we are giad to be of service to you 
at any time and trust you will not hesitate to call upon us. 

The writer wishes to offer his sincere personal respects to you 
and awaiting your commands, we are 
Yours trulv, 

NATIONAL TIMBER COMPANY. 

“M. n. E./S.” 

“Mobile, Ala., Apr. 19/17. 

“Mr. F. A. Eustis, Special Agt., 

U. S. Shipping Board, 

Washington, D. C.: 

We are just putting in operation another mill which will give 
us an output of about 25 M feet per day of shij) oak. We are very 
desirous of serving the Government in any way possible. As we 
wrote you before, we have had long experience in manufacturing 
oak for shipbuilding and out i)lants are all equipped specifically for 
that work. 
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If there is anv wav in whicli we can help vou we certainlv trust 
that you will call upon us. 

Youi*s trulv, 

NATIONAL TIMBER COMPANY. 
“M. II. E./S.” M. II. EICIIBERG.” 

50 April 24, 1917. 

“National Timber Company, 

Mobile, Alabama. 

Gentlemen : 

Your letter of the 10th instant is at hand. \Vc appreciate voiy 
much the patriotic and cordial .spirit you arc exhibiting. I think that 
after our organization has boon perfected and contracts are let your 
new plant for cutting ship timber will be kept busy. At the present 
time no contracts have been let. When they are I shall be glad to 
put our people in touch with you. 

Yours very trulv, 

U. S. SHIPPING BOARD EMERGENCY 
FLEET CORPORATION, 

“A./M.” Enffinecrr 

Whereupon, and further to maintain the issues on its part joined, 
the defendant ottered in evidence the following .<tipulation; 

It is stipulated by the respective counsel for the plaintitf and de¬ 
fendant in this cause that on the second day of August, 1917. there 
had been issued by the rnited States Ship[ung Board Eiuergeney 
Fleet Cor]>oration, and was then outstanding, 194,999 .shares of .«toek 
of said corporation, and that the remainder of the st(»ck of said cor¬ 
poration remained in the treasury of the said eor])oration unissued; 
that of the said .diares of stock so ij*sued, the following were issiUMl 
to the following j)ers()ns, who were triLstees of the Lnitcd States Shi|)- 
ping Board Emergency Meet Corporation, namely: 


Edward 11. IIurlev. ()ne share. 

% 

John A. Donald. One share. 

Ravmond B. Stevens. One share. 

W. L. Cla])p. One share. 

F. A. Eustis. One share. 

E. F. Bertholf. One share. 


The balance of 194,99.‘> shares is the amount of stock issued to the 
Shipping Board.” 

Whereupon the hearings before the Auditor were eoneluded. 

JAMES B. ARl’IIER, 

For Defendant. 
ERNEST W. ROBERTS, 
CLINTON ROBB, 

For Plaintiff. 
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Exceptions to Auditor's Report. 

Filed August 10, 1919. 

♦ ♦ ♦ ♦ ♦ 


♦ 


The defendant, United States Shipping Board Emergency Fleet 
Corporation, by John E. La.-^key, Attorney of the United States in 
and for the District of Columbia, who defends, in this behalf, the 
said defendant, excepts to the report of the Auditor Hied herein, 
and objects to the lindings and conclusions of the said report by 
the excej)tions hereinafter contain(‘d, namely: 

1. The defendant is not liable or amenable to any judgment in 
this proceeding because in the performance of the acts complained 
of the defendant was an instrumcntalitv of the United States created 
by law to exercise and (‘Xclusivcly engaged in the ])erformance of 
functions of the .^aid United States, and accountable to the said 
United States for its funds and property, wherefore this suit is, in 
ell'eet, a suit against the said United States. 

2. The United States Shipping Board was established by Act of 
Congress ai)proved September 7, 191(), entitled: “An Act to establish 
a United States Shij)jang Board, etc.’’ 

Section 11 of the said Act j)rovidcs as follows: 


‘See. 11. That the hoard, if in its judgment such action is neces¬ 


sary to carry out the purposes of this act, may form under the 
laws of the District of (’olumhia one or more eor|)orations for the 
purchase, construction, e(juipment, lea.<e, charter, maintenance, and 
operation of merchant ve.<sels in the commerce of the United States. 
The total capital st(K‘k thereof shall not exceed $50,000,000. The 
hoard may, for and on behalf of the United States, subscribe to, pur¬ 
chase and vote not h‘ss than a majority of the capital stock and any 
such corporation, and do all other things in regard thereto necessary 
to protect the interests of the United States and to carry out the pur¬ 
poses of this act. The hoard, with the approval of the President, may 
sell any or all of the stock of the United States in such corporation, 
hut at no lime shall it he a minoritv stockholder therein: Provided, 
That no eor])oration in which the United Stales is a stockholder, 
formed und(‘r the authority of this section, shall engage in the o])era- 
tion of any vesst*l constructed, jmrehased, leasiul, chailcred, or trans¬ 
ferred under the authoritv of this act unless the board shall be un* 
able, after a bona tide i‘lfort, to contract with any ])erson a citizen of 
the United States for the purchase, lea.'se, or charter of such vessel 
under such terms and conditions as may he prescribed by the board, 
“The hoard shall give public notice (?f the fact that vessels are 
ottered and the terms and conditions uj)on which a contract will be 
made, and shall invite competitive ott'erings. In the event the board 
shall, after full compliance with the terms of this j)roviso, determine 
that it is unable to enter into a contract with such j)rivate parties 
for the purchase, lease, or charter of such vessel, it shall make a full 
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report to the President, who sliall examine such report, and if he 
shall approve the same he shall make an order declaring that 
52 the conditions have been found to exist which justify the 
operation of such vessel by a corporation formed under the 
provisions of this section. 

“At the exj)iration of five years from the conclusion of the present 
European war the operation of vessels on the part of any such cor- 
fjoration in which the United States is then a stockholder shall cease 
and the said corporation stand dissolved. The date of the conclu¬ 
sion of the war shall lx* declared by proclamation of the President. 
The ve.<sels and other property of any such cor])orations shall revert 
to the board. The board mav sell, lease, or charter such vessels as 
provided in section .«even and .‘^hall <lii<po.<e of the ])roj)erty other 
than ves-sels on the best available term« an<l, after payment of all 
debts and obligations, deposit the proceeds thereof in the Treasury 
to its credit. All stock in such corj)orations owned by others than 

the United States at the time of dissolution shall be taken over bv 

• 

the board of a fair and reasonable value and paid for with funds to 
the credit of the board. In case of disagreement, such value shall be 
determined in the maner j)rovided in section ten.” 

Pursuant to the authority of said Act the defendant was incorpo- 
rate<l under the laws of the District of C’olumbia. Its capital 
stock is fifty million ($50,000,000.00) dollars, divided into 
shares of one hundred ($100.00) dollars each. August 2. 


1017, there had been issued one hundred and ninety-four thousand, 
nine hundred and ninety-nine (104,000) shares of said stock, of 
which one hundred and ninety-four thousand, nine hundred and 
ninety-three (104,008) shares were issuevl to the Shipping Hoard and 
six (0) shares to officials thereof in their official capacity as (pialify- 
ing shares. The remainder of the stock was unissued August 2, 
1017, the date of the contract sued upon. 

Hy Act of Congress approved June 15, 1017, in the .section en¬ 
titled: “Emergency Shipping fund,” (Public, No. 23, 05th Con- 
grc*ss), the President, among other things, was authorized to ]>ur- 
chase ships, cancel contracts and requisition i)lants and materials. 

Section 4 of said Act provides as follows: 

“4 The President may exercise the power and authority hereby 
vested in him, and expend the money herein and hereafter a|)pro- 
priated through .such agency or agencies as he shall determine from 
time to time: Provided, That all money turned over to the United 
States Shipping Board Emergency Fleet C'orporation may be ex- 
])ended as other moneys of said corporation are now expended. All 
ships constructed, purchased, or requisitione<l under authority herein, 
or heretofore or hereafter acquired by the IJiited States, shall be 
managed, operated and disj)osed of as ihe President may direct. 

“5. The word ‘]>ersoir as used herein, shall include, any indi¬ 
vidual, trustee, firm, association, company, cor}>oration or con¬ 
tractor.” 


53 Thereafter, on July 11, 1917, the President issued the fol¬ 

lowing e.xecutive order: 
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Executive Order. 


“Delegating to the Shipping Board and the Emergency Fleet Cor¬ 
poration the powers granted the President by the emergency ship¬ 
ping legislation. 

“By virtue of authority vested in me in the section entitled ‘Emer¬ 
gency shipping fund’ of an act of Congress entitled ‘An act making 
appropriations to supply urgent deficiencies in appropriations for the 
Military and Naval Establishments on account of war expenses for 
the fiscal year ending June thirtieth, nineteen hundred and seven¬ 
teen, and for other juirposes,’ approved June 15, 1917, I hereby di¬ 
rect that the United States Shipping Board Emergency Fleet Cor¬ 
poration shall have and exercise all ])ower and authority vested in me 
in said section of said act, in so far as applicable to and in furtherance 
of the eonstruetion of the ])urchase or requisitioning of ves¬ 

sels in process of construction, whether on the ways or already 
launched, or of contracts for the cfnistruetion of sueh vessels, and 
the completion thereof, and all power and authority applicable to 
and in furtherance of the produetion, purchase, ana requisitioning 
of materials for ship construction. 

“And 1 do further direct that the United States Shipping 
Board shall have and exercise all power and authority vested 
in me in said section of said act, in so far as applicable to and 
in furtherance of the taking over of title or possession, by ])urchast‘ 
or requisition, of constructed vessels, or parts thereof, or charters 
therein; and the operation, inanageinent and disposition of such ves¬ 
sels, and of all other vessels heretofore or hereafter acquired by the 
United States. The j)owers herein delegated to the United States 
Shipping Board may, in the diseretion of said board, be exercised 
directly by the said board or by it through the United States Ship- 
j)ing Board Emergency Fleet Corporation, or through any other cor- 
j)oration organized bv it for such purpose. 

WOODROW WILSON. 


The White House, 

11 July, 1917.” 

*/ ^ 


Exceptant says that by the said enactments and the said executive 
order exceptant became and was the agent of the United States to 
contract for and purchase ships and material for shipbuilding in 
order to carry out the objects of the said enactments, as the plaintiff, 
to wit, on the second day of August, 1917, well knew, and thereafter 
the plaintiff knowingly entered into the agreement or contract sued 
upon, the same not being a sealed contract, and thereby contracted 
with the defendant, as such agent of the United States, and the de¬ 
fendant, as such agent, contracted with the plaintiff for the sale and 
j>urchase of the timber and material in this cause mentioned, as the 
plaintiff* and defendant jairposed and intended to do, the plaintiff 
then and there well knowing that the said United States was 
54 the principal of the defendant in the said agreement, and was 
both charged by law to know and had notice that the said 
United States alone was liable upon the same. 


54 


UNITED STATES SIIirPING BOARD, ETC., VS. 


3. The (lefeiulant e.xeept.*! to tlie alle.ned profits eoinputed in the 
schedules in the said rej>ort: 

{a) Becaii.^e the allej^ed schedules of damage are wholly coni- 
j)Uted of speculative, prospective and uncertain profits not Howinj^ 
from any labor or investment of capital, as in the sai<l report and 
schedides appiars, hut from mere estimates of the difference between 
cost and sale price, without evidence or assum])tion of the ownershij) 
or avaihihilitv of material. 

{h) Beeau.'^e the said schedules of e.xpectant profits and damages 
take no acco\int of materials on hand or available, or the value 
thereof at the time <»f the alleged breach of contract, and without 
inclusion of rc'ductions of alleged damages, or ])roof of any efforts 
to reduce the same. 

(r) Because the defendant was wholly (h'pendent upon the float¬ 
ing of logs through unuavigahh' streams. i)artie\darly the Kscamhia 
Biver which fn^piently. particularly during the periods covered by 
the contract, was so low in water flow .is to provide at intervals less 
water than eighti*(‘n inches ahovi' the sand bars therein, all of which 
e.xceptant is infoiined by tin* independiMit (‘vidiuice of witnes'*, who 
it expects to testify th(‘ret<». and by tlu* specific admissions of the* 
|»laintitf. 

(d) Because the plaintiff's st(K-k of timber was wholly in- 
ade<juale to pro<lu((' the re<juisite timln'r, whereby he was di*- 
pcMident upon two small saw-mills near Bluff Springs and McDavid, 
Florida, and not to exeee<l six hewers of timber, which the defendant 
ex])eets to prove by d(K*umentary evidiaiee in its po.ssession and by 
th(‘ (‘videnc(‘ of cireumstanee. and the iiidepi'mleiit evidence of wit¬ 
ness, as well as th(‘ admissions (»f the |>laintiff, by which evid(*nce of 
the charai'ter s(‘t forth the defemlant expects to establish that the 
losses of the plaintiff do not ('xeec'd th(‘ sum of six thousaml ($(>,- 
OfKI.bO) dollars. 

{* ) Because the dc'femlant is infornud and believes and expects 

to establish bv the evidence of doeunuaits, the testimonv of witness 
«. « 

to the following ext<‘nt among otlu'is, namely that large projiortions 
of the ])laintiff's ]u•oduetions were defeetivi* and inea]>able of stand¬ 
ing the usual tests applii'd in the trade* e(»neern(*d, wheieby, as an 
instance, more than thirty days after tlu agr(*(*ment sued upon the 
]>laintiff's semrees of sup|>ly, to wit, em the Tomhighee Kiver, and 
(lilhertown and Flomaton, Floiida, such inspection ri'sulting in the 
r(‘jection as failing insju'etion. and the usual te.<ts of the trade, in 
the proportion of tw(‘lve logs in a quantity of eighteen, the same 
being the only test submitted to. 

(/) Becau.^e the plaintiff's evidence wholly fails to establish any 
binding or definite sub-eontraets or any iesj)onsibility or liability or 
loss on account of .sime. 

{ff) Because the j>laintiff's alleged contract was wholly condi¬ 
tional, that is to say, that on. to wit. the second day of August, 1917, 
the plaintiff juocured from the defendant a tentative order 
55 based upon his delivery of ‘‘white” or “watered oak”; that is 
to say, the i)laintiff stated to the defendant and its officers that 
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watcivd oak could safely and j>ractically be substituted for white oak, 
and further did state to a^jents of the defendant, to wit, one Ferris, 
and one W. J. Hay non, at Mobile, Alabama, that the approval of the 
American Bureau of Shippinjj; to such substitution aforesaid, whose 
approval was the condition of said tentative order of August 2, 1917, 
given and subsequent confirmation of the same, to wit, on the four¬ 
teenth day of August, 1917, and the defendant says the said tentative 
order and the said confirmation were given wholly in reliance upon 
the said statements and representations, which said approval was 
never secured, hut on the contrary, the said water Oiik and the sub¬ 
stitution thereof, to wit, on the twenty-second day of August, 1917, 
were wholly rejected, whereby and because of which the said tentative 
order and confirmation being plaintiff’s alleged contract was by the 
defendant cancelled, as the (lefendant expects to p>rove by docu¬ 
ments, by direct evidence and the admissions of the plaintiff. 

rXlTFdl STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORA¬ 
TION, .\ CoRPOR.\TION, 

Bv JOHN E. LASKEY, 

Aitornctj of the United States in and 
for the District of Columbia, At¬ 
torney for Defendant. 

1, John E. Laskev, Attornev of the Ihiited States in and for the 

7 4’ 7 ^ 

District of Coluinhia, and attorney of the United States Shipj)ing 
Board Emergency Fleet Corporation herein, do hereby certify that 
in my opinion the matters and statements of law made, as stated in 
the foregoing and annexed exceptions to the report of the Auditor 
herein, are well founded in law. 

JOHN E. LASKEY. 
Attitruey of the United States in and 
for the District of Columbia, Attor¬ 
ney for Defendant. 


District of Colcmbi.\, 

1, James B. Archer, do solemnly swear that I am one of the As¬ 
sistant United State.s Attorneys in and for the District of Columbia; 
that I have been designated by the officers of the Attorney General 
of the United States, and of the United States Shipping Board Emer¬ 
gency lleet Cor[)oration, and by the Attorney of the United States 
in and for the District of Columbia, as one of the Attorneys for the 
defendant herein and as its agent to make this affidavit; that the 
foregoing and annexed e.xceptions are not filed for delay; that affiant 
has examined certain documents, correspondence, and stenographic 
reports of statements made by the plaintiff in connection with his 
(•(nitract and claim; further, 1 have participated in the hearings in- 
this cause and in the examination of witnesses on said hearings and 
otherwise; based u[>on these and other sources, the statements 
50 and allegations of fact in the said exceptions are true to the 
best of my knowledge and belief, and I expect to prove the- 
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5ame at the trial of issuer thtTcnn hy coinpetent direct, circumstan¬ 
tial and documentary evidence. 

JAMES B. ARCHER. 

Subscribed and sworn to before me this lOth day of August, A. D. 
1919. 


JOHN R. YOUNG, 

Clerk 

By CHAS. B. COH.IN, 

Asst Clerk. 


Plaintiff’s Motion to Confirm Auditors Report. 

Filed August 25, 1919. 

Comes now the plaintiff in the above-entitled case, by and through 
his attorneys, and moves the Court to confirm the Report of the Au¬ 
ditor filed herein and to enter judgment with Auditor’s and Court 
costs in conformity therewith, for want of pro})er and sufficient e.\- 
cei)tions in law to said Rei)ort. 

ERNEST \V. ROBERTS, 
CLINTON ROBB, 

Attorneys for Plaintiff. 

To: August 25, 1919. 

John E. Laskey, Esq., 

United States Attorney, and 
James B. Archer, Esq., 

Assistant L'nited States Attorney, 

Washington, D. C. 

Gentlemen: 

Please take notice that the foregoing Motion will be presented to 
the Justice of the Supreme Court of the District of Columbia sitting 
in Special Term, on Thursilav, August 2<S, 1919, at 10.00 o’clock 
A. M., or as soon thereafter as counsel luav be heard. 

ERNEST W. ROBERTS, 
CLINTON ROBB, 

Attorneys far Plaintiff. 

57 Supreme Court of the District of Columbia. 

Wednesday, November 12, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

« ♦ 4c 4c Itc ]|( 

This cause came on to be heard at this term on the motion of the 
plaintiff to strike the defendant’s exceptions to the Auditor’s report 
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herein; whereupon, it is considered and adjudged that the said mo¬ 
tion be overruled; that the defendant’s exception No. one be over¬ 
ruled, and that defendant’s exceptions numbered two and three be 
calendared as of this date for trial by jury. 

WILLIAM HITZ, 

Justice. 

Motion to Vacate Orders and File Amended Motion. 

Filed December 30, 1919. 

Comes now the plaintiff in the above-entitled case by his attorneys 
Ernest W. Roberts and Clinton Robb and moves the Court to vacate 
and set aside its Orders made herein on the 12th day of November, 
1919, as follows, to wit, that i)laintiff’s motion to strike out defend¬ 
ant’s excef)tions to Auditor’s Report he overruled, that defendant’s 
exception No. 1 be ovemiled, and that defendant’s exceptions Nos. 2 
and 3 be calendared as of that date for trial by jury, and to grant 
leave to plaintiff to withdraw that motion to confirm said Auditor’s 
Re])ort and to enter judgment in conformity therewith for want of 
j)roper and sufficient exceptions to said Report, and to file in place 
thereof a motion to strike out and overrule each and singular the 
exceptions filed on the Ifith day of August, 1919, by the defendant 
to said Report of the Auditor filed Julv 17, 1919. 

ERNEST W. ROBERTS. 

CLINTON ROBB. 

To: 

John E. Laskey, Esq., and 
James B. Archer, Esq., 

Attorneys for defendant. 

( Jentlemen : 

Please take notice that the foregoing motion will be called to the 
attention of the Court for hearing thereon on Friday, January 9, 
1929, at 10.00 o’clock a. m., or as soon thereafter as counsel may 
be heard. 

Copy received this 30" dav of December, 1919. 

JAMES B. ARCHER, 

Of Attorneys for Defendant. 

o8 Memorandum. 

January 19, 1920.—Plaintiff’s motion to advance for trial, filed. 

Supreme Court of the District of Columbia. 

Friday, J’anuary 23, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 
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I'poii consideration of the ni(>tion of plaintiff filed herein to vacate 
and set aside the order of November l*2th, Ifilt), herein, and for leave 
to withdraw motion to confirm Auditor’s Ke[)ort and enter judgment 
in conformitv therewith, and to file an amended motion to strike 
out exceptions filed August 16, 1911), to said report, it is ordered that 
siiid motion be, and the same herebv is overruled. 

Friday, January 30, 1920. 

Session resumed luirsuant to adjournment, Mr. Justice llitz jnv- 
siding. 


rpon consideration of the motion of plaintifi’ filed herein, it is 

ordered that this cause be, and the same horehv is advanced for trial, 

/ « 

and ordered to be jJaced on the daily assignment for April o, 1920. 


Mcinoranfhnn. 


April 13, 1920.—X’crdict for the defendant. 

iSupremc Court of the District of (’olumbia. 

Monday, April 19, 1920. 

Se.s.«iion resumed pursuant to adjournment, Mr. Justice Hit/, pre¬ 
siding. 


The time within which to move f<n- a new trial in this cause hav¬ 
ing expired, judgment on verdict is ordered. 

Wherefore it is considered that the plaintiff herein take nothing 
hy this action, and that the defendant go hereof without day, he 
f(n* nothing held, and recover of plaintiff the costs of its defense, to 
be ta.xed bv the Clerk, and have execution thereof. 

From the foregoing judgment the j)laintiff hy his Attorney in 
open Court, notes an appeal to the Court of A]>peals of the Dis- 
59 trict of Columbia, and the penalty of the bond for costs on .siid 
appeal is herebv fixed in the sum of one hundred dollars 
($ 100 . 00 ). 


Memorandu m. 

April 26, 1920.—Appeal bond ap]»roved and filed. 

The foregoing proj>osed Hill of Kxcei)tions was duly t)resente<l to 
me for approval this 29th dav of Mav, 1920. 

WILLIAM IIITZ, 

Justice. 
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In the Supreme Court of the District of Columbia. 

At Law. No. G0924. 


Maurice II. Eiciirerg, Trading as National Timber Company, 

Plaintiff, 

vs. 

Lnitei) St.vtes Siiippincj P)Oahi) Kmerc.ency Fleet Corporation, 

Defendant. 


Hill (tf Kxcrpfionx. 


I>e it rcmenihorcd that this case came on for hearing on April 12, 
and L‘L 1920, before the Honorable William llitz. Associate Justice 
of the Suj)reme Court of the District of Columbia, and a jury. 

On the Pith day of .\prit, 1920. the plaintiff in open court, and 
before the impannelling of the juiw in this case, made objec¬ 
tion to proceeding with the trial by jury of defendant’s excej)- 
tioiis, filed August It), 1919, t() the Ke])ort of the Auditor 
filed Julv 17, 1919, as ordered bv the court on November 12, 1919, 
which objection, report of tb(‘ Auditor, excej)tion thereto and order 
of the court thereon, arc* fully si't forth in the transcrii)t of record, 
her(‘ referred to as a part hereof: 


Hut the Court ovei’ruled said objc'ction, to which action and ruling 
of the Court the plaintiff then and there duly noted an exception 
upon the ground that the (’ourt erred in ordering a trial by jury on 
defendant's said (‘Xcef)tions to said Keport of the Auditor because 
said exceptions nw general, immaterial, irrevelant, and frivolous, 
are not well found(‘d in either fact or law and do not comj)ly with 
the statute in that behalf made and ])rovided, said objections being 
more particularly set out as follows: 

“Plaintiff objects and cxcej)ts to the Order of the Court made on 
the 12th day of November, 1919, directing the j)arties in this case to 
|)roceed to a trial upon the exce|)tions filed by the defendant on the 
Itith day of August, P919, to the Keport of the Auditor filed on the 
17th day of July, 1919 for that said exceptions do not point out par¬ 
ticularly the item or items in said Keport of the Auditor and account 
excepted to, and for the further reason that the grounds for 
99 said exceptions are not stated, and further that said exceptions 
are general, immaterial, irrelevant and frivolous, are not well 
founded either in fact or law, and do not comply with the statute in 
that behalf made and provided. Setting forth more specifically its 
objections to said e.xceptions. and following the numbering and letter¬ 
ing adopted by defendant, tbe plaintiff si)ecifies the following objec¬ 
tions to said exceptions, which are here stated not in lieu of but in ad-^ 
dition to the objections hereinbefore made: 

2. Defendant’s excej)tion No. 2 is general, immaterial, irrevelant 
and frivolous, and does not point out particularly the item or items 
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excepted to in said Auditor’s Re]K)rt. So much of said exception Xo. 
2 as quotes from the Act of Congress approved September 7, 1916, 
and from the Act of Congress ap])roved June lo, 1917, and from the 
Executive Order of tlie President of July 11, 1917, do not raise (pies- 
tions of fact triable by jury but are (juotations of laws, of which the 
Court will take judicial notice. So much of said exception Xo. 2 
as alleges the incorporation of the defendant under the laws of the 
District of Columbia, its capitalization, par value of its shares, and 
number of shares issued is not true in fact, as appears from para¬ 
graphs 2 and of the Auditor’s Report. The remainder of said 
exception Xo. 2, ai)pearing on j)ages 4 and 5 thereof, attempts to 
raise anew the (piestion of agency, which (piestion, as appears from 
the pleadings and the Orders of the Court thereon, has been elimi¬ 
nated from the case. 


(a) Said exception is not true in fact, as af)pears hy Auditor's 
Report, paragraph 4, section />, and is general, immaterial, irrelevant 
and frivolous, and fuants to no evidence which would tend to lu'ga- 
tive the finding of the Auditor. 

(h) Said excejJion, as appeai-s from the Auditor’s Report para¬ 
graph 4, section h, is not true in fact, and is general, immaterial, 
irrelevant and frivolous. 

(c) Said exception is general, immaterial, irrevelant and frivo¬ 
lous and is not based upon any evidence introduced before the audi¬ 
tor. 

(r/) Said exception is general, immaterial, irrelevant and frivo¬ 
lous and not based u|>on any evidence introduced by defendant be¬ 
fore the Auditor. 

(e) Said exception is vague, general, immaterial, irrelevant and 
frivolous, is not true in fact, is not founded upon any evidence intro¬ 
duced before the Auditor, and does not relate to any finding by the 
Auditor. 

(/) Said exception is general, immaterial, irrelevant and frivo¬ 
lous, is not true in fact as shown by the Auditor’s Report, paragrajdi 
4, section i, raises a question of law not triable by jury, and is not 
founded upon any evidence introduced by the defendant before the 
Auditor. 

(g) Said exception is general, immaterial, irrelevant, frivolous, 
raises a new issue in the case, and is not founded upon any evidence* 
before the Auditor.’* 


Thereupon defendant objected to impannelling the jury on the 
ground that this defendant is the agent of the United States and 
cannot be sued in this Court. 

61 But the Court overruled said objection, to which action and 

ruling of the Court the defendant then and there didy noted 
an exception. 

Thereafter the defendant objected to any reference to the Rejwrt 
of the Auditor in the case by counsel for plaintiff in his opening 
statement to the jury, which objection was overruled by the Court, 
to which action and ruling of the Court the defendant then and there 
duly noted an exception. 
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That the jury was therouj)on impanelel and sworn to try the issue 
joined. 

And thereupon tlie following occurred: 

Mr. Roberts: “May it please your Honor, the plaintiff will read 
the original proposition made by Mr. Eichhcrg to the Fleet Corpora¬ 
tion, upon which was ha.«ed the contract. 1 will say that it has been 
stipulated between counsel that these documents which I am about 
to read are to be admitted in the case without other proof.” 

Mr. Archer: “That is not exactly correct, Mr. Roberts. The docu¬ 
ments are not disputed on any point of .secondary evidence or on the 
point of their authenticity. We do not stipulate that they are in the 
case.” 

Mr. Roberts: “There was a stipulati(»n before the Auditor with 
regard to the.se very |)apers.” 

The Court: “It onlv relates to the admi.^sibilitv of the matter?” 

%j «■ 

Mr. Archer: “A"es. I want to reserve proper objections, but I am 
not que.stioning the authenticity of these papers.’ 

Mr. Roberts: “May it plea.«e the Court, these are in the case, the 
|)apers I am about to read, the various letters and telegrams. They 
are in the case by stipulation of counsel.” 

The Court: “All right, gentlemen. Let us go ahead and .see where 
we get, if anywhere.” 

And thereupon the plaintiff read in evidence a letter from the 
plaintiff to the defendant, under date of August 2, 1917, with the 
schedule accompanying said letter, which letter and schedule are re¬ 
produced on pages 7 and 8 of this Rill of Exceptions. 

Thereupon tlie [)laintiff offered in evidence a telegram addres.sed 
to the plaintiff and signed by “R. E. Wood, Emergency Fleet Cor¬ 
poration,” under date of August 3, 1017, which telegram is repro¬ 
duced on page 8 of this Bill of Exceptions. 

To which telegram the jdaintiff (R. 11) objected on the ground 
that there is no j)roof of authority to write the same. And there¬ 
upon, the following occurred: 

Mr. Roberts: “I .euhmit, vour Honor that these identical docu- 
ments were admitted before the Auditor under a stipulation which 
appears in the testimony taken down and filed before the Auditor, 
and that the stij)ulations before the Auditor were renewed by Mr. 
Archer and lov.-^lf on Thursdav last. 

The Court: “Now, does that stipulation that you had before the 
Auditor a])ply to this trial before a jury, or does it not?” 

Mr. Roberts: “We maintain, your Honor, that all stipulations be¬ 
fore the Auditor are of record in this case, but they were renewed, 
to obviate anv po.ssihle misunderstanding, specifically last Thurs¬ 
day.” ‘ 

62 The Court: “What do vou sav to that, Mr. Archer.” 

Mr. Archer: “What is that, your Honor?” 

The Court: “Does the sti[)ulation down there apply here?” 

Mr. Archer: “It would not, excef)t that I verbally agreed with Mr. 
Roberts that our stij>ulations would hold good. I am not contesting 
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the authenticity of tliesc papers, T am objecting to theni on the 
ground that the party who made them liad no authority to make 
them. This is a suit against a corporation. The j)aper itself may 
probably go in evidence subject to being establislied as an authorita¬ 
tive document.” 

The Court: ‘Ts it a telegi'am from the Shipping Board to the Mr. 
Eichberg, or the other way?” 

Mr. Roberts: ‘Tt ij*.” 

The Court: “I overrule the objection, with an e.xception.” 


And thereupon the plaintiff otfere<l in evidence a letter head(Hl 
“United States Shi|>ping Board, Emergeny Fleet Corporation, Wash¬ 
ington, Augu.*it .S, 11)17,” addressed to the plaintiff and signed ‘‘R. 
E. Wood, (leneral Purchasing Otlicc'r,” which letter is reju-oduced 
on pages 8-1) of this Bill of Exc(‘ptions. 

And thereupon, the following occurre<l: 

Mr. Archer: “In onler to save the record. I move to strike out 
both the telegram and tlie letter on the ground that there is no proof 
that Mr. Wood is an// oflicer of this corporation, or that he had any 
authority in the premises.” 

The Court: “1 will overrule the ohjcction. Of course, Mr. Rob¬ 
erts, I let this in now subject to your connecting it up later on.“ 

Mr. Roberts: “There is in theie, may it plea.^e the Court, a stipu¬ 
lation as to the documents pa.-^sing hctwt'cn the parties in this case. ’ 

And thereupon the ]»laintiff offcrtMl in evidence two tele¬ 
grams under dale of August ’ll and August *22, 11)17, re¬ 
spectively, addr(*.<s(‘<l to the plaintiff, the first being headed 
at Washington. D. (\. and signed by “W. .1. llay<len. Emergency 
Fleet Corporation,” and the second being headi'd at New Orleans. 
Fa., and signed “R. O. Bohinson, f'mergenev Fleet Corporation,’* 
which two telegrams aie reprodue(*<l on pages D-lO of ths Bill of 
Exceptions. 

And to the admi.'^sion of the .slid two telegrams the defendant ob¬ 
jected on the ground that theie was n(» jnoof of authority to .said 
them. The Court overruled the said objection and the defendant 
noted an exception to sai<l ruling. 

And thereupon the ])laintiff (dfered in evi<li‘nce a lettia* addressed 
to the plaintiff under date of August 22. 11)17, headed “Fnited Statics 
Shipjiing Boaiil Emergency Fle<‘t (’orjMiration, SIS llihernia Buil<l- 
ing, New Orleans’* and sigiu'd “K. (J. Bohinson. Production Otlicer.” 
which letter is rejiroduci'd on jiagc's 10-11 of this Bill of f'xceptions. 

To which letter the defendant objected on the ground that there 
was no jiroof of authority to send it. which objection was by the 
court overruled and exception was duly noted. 

Thereupon, over the .snne ohji'ction and excejition by the defend¬ 
ant, the plaintiff read in evidence a telegram a<ldrcss(‘d to the jilaintitf 
under date of Augu.>^t 22. 11)17. headed “Otlicial Telegram 
03 S. Shipping Board Emergency Fleet ('orporation. New Or¬ 

leans, I..ii..** and signed “O. B. Bohinson. Emergency Fleet 
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Corporation,” which telegram is reproduced on page 10 of this Bill 
of Exceptions, and the following letter; 

‘‘United States Shii)ping Board, 

Emergency Fleet Corporation, 

817 Hibernia Building, 

New Orleans, Sept. 8, 1917. 

National Timber Co., Mobile, Ala. 

Okxtlemen : 

Relative to our contract which is now cancelled for water and 
white oak, the 29 sq. timbers inspected by Mr. Pendola can be laoded 
at once and shipped to Ilillycar, Spearing & Dunn Shipyard, Jack¬ 
sonville, Fla., under our sujjervi.'iion and you can invoice on W. C. 
.McOowan, District Otlicer, 5(ir> Herd. Bldg., Jacksonville, IHa. 

KindiV notify us when material is at track ready to load. 

Yours truly, 

EMERGENCY FLEET CORPORATION, 
(Signed) By W. J. HAYNEN, 

Asst Pur. A(jt!' 

And thereui)oii the following occurred: 

Mr. Roberts: ‘T desire to put in the record the stipulation had be- 
Iween the j)ailics. This is the stipulation which was taken down 
before the Auditor.” 

Thereupon counsel for the ])laintitf read in evidence the following 
from the record of the ])roccedings before the Auditor: 

“Mr. Roberts: ‘Do I understand, Mr. Archer, that we can agree 
on the contract itself?’ 

“Mr. Archer: ‘Yes.’ 

Mr. Roberts: That on a certain date- 

Mr. Archer: We will put your })roposal and our acceptance in 
evidence. 

Mr. Roberts: Then, as I understand, it is agreed between counsel 
that on the 2nd day of August, 1917, in the City of Wa.shington, 
the plaintiff, M. 11. Eichberg, trading as National Timber Company, 
made a proposal as follows: 

‘TL S. Ship])ing Board 

Emergency Fleet Corporation, 

Washington, 1). C.: 

We will furnish two (2) schedules per month, as per attached sheet, 
at prices set o])posite each item. Prices understood to be f. o. b. 
()4 loading ])oint, in.spection at loading |)oint as required; pay¬ 
ments to be arranged at the time of inspection. 

Stock to be sound, s(juare edge, water oak or white oak and to be 
inspected according to the rules of the Hardwood Manufacturers As- 
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sociation for sound and square cd^e timber, e.xcept that 1" shall be 
allowed and paid for in excess of the sizes specified; and further, in 
case of any flitches the stock shall be measured as an average of 
both faces inside the bark. 

It is possible that, after the writer returns to Alabama, and has 
organiz^ the necessarj^ crews to get this matter out, we may find 
that we can produce a greater quantity than herein submitted. In 
such case we will be pleased to advise you of the fact and get out 
a greater number of schedules if required. 

“Yours truly, 

“NATIONAL TIMBER COMPANY.” 

The schedule that follows—do you wish that read, or shall I give 
him a copy and let him insert it later? 

Mr. Archer: I think that may be inserted from the copy. 

(The schedule referred to was filed and marked “Exhibit No. 
la,’^ and is as follows:) 


Size, Price per 


Items, gross. 

Lengths. 


No. JK-S. 

Footage. 

1,000' B. M 

3. 

16x24 

16/32 Avg. 

24 

5 

3,840 

$80.00 

4. 

16x24 

42 


2 

2,688 

80.00 

5. 

16x20 

44 


1 

1,173 

80.00 

im 

i . 

16 x 16 

44 


2 

1,877 

48.00 

8 . 

14 X 24 

24 


I 

672 

80.00 

9. 

14 X 24 

16/32 Avg. 

24 

5 

3,360 

80.00 

17. 

14 X 16 

44 


46 

37,780 

44.80 

19. 

14 X 16 

48 


4 

3,584 

48.00 

35. 

12 X 24 & up 




14,400 




100-6' 







200-9' or 


300 





longer 



43,200 

(kS. 00 

36. 

12x24 

16/32 Avg. 

24 

5 

2,880 

80.00 

49. 

12x18 

38 


2 

1,368 

48.00 

50. 

12x18 

40 


3 

2,160 

48.00 

51. 

12x18 

40 


2 

1,440 

48.00 

52. 

12 X 18 

44 


40 

31,680 

52.00 

67. 

10 X 24 

16/32 Avg. 

24 

5 

2,400 

60.00 

68. 

10 X 12 

34 


28 

17,453 

64.00 

80. 

8x26 

20 


14 

4,853 

80.00 

94. 

6 X 19 

24/40 Avg. 

32 

500 lin. 







ft. 

4,750 

46.40 

15. 

14 X 16 

40 


2 

1,493 

40.00 


All items to he finished rough. 

65 Mr. Roberts: That on the 3rd day of August, 11)17, an ofii- 

cial telegram from the United States Shipping Board was sent 
to M. H. Eichberg, National '’Timber Company, Mobile, Alabama, as 
follows: 
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‘‘As per our conversation yesterday you may procede to make 
arrangements to get out enough timber for twenty schedules as per 
list furnished. Writing you to-day. 

“R. E. WOOD, 

^'Emergency Fleet Corporation. 

“W. J. H.—C. E. F.’’ 


This copy of an otiicial telegram came in a letter headed: 

“rnited States Shipping Board, 
“Emergency kdeet Corporation, 
“Washington, 


“Mr. M. II. Eichborg, 

“National Timber Company, 
“Mobile, Ala. 

“Dear Mr. Eiciiberg: 


“August 3, 1917. 


Timber Schedules. 


“We desire you to got out *20 isehedules as per the list you recently 
furnished us, at the rate, if ]K)ssihle, of four (4) schedules per month. 
Mr. Ilaynen will see you in Mobile within the ne.xt few days. 

‘‘Yours very truly, 

“R. E. lyOOD, 

'‘(tencral Purchasing Ojficer.’’ 


“R. E. W.—C. E. F.^' 


That has a stamp on it which is not clear or decipherable, and it 
has up in the right hand corner stamped in red ink, “United States 
Shipping Hoard, Emergency Fleet Corporation, August 4, 1917. 
Receiyed District Office No. 3.” 


(The telegram and letter above referred to were filed and marked 
respectively “Exhibits Nos. 2 and 2a.) 

Mr. Roberts: 1 think we might stipulate here without perhaps 
putting in evidence the corrcs]>ondence, that it was discovered later 
that in the schedule that was submitted by Mr. Eichberg and ac- 
(*epted by the Fleet Corporation there vas an error in the sizes or 
number of pieces on two of the items, which was afterwards cor¬ 
rected as the result of corresi)ondence, so that the schedule mentioned 
in the bill of particulars in the case is the corrected schedule. 

I submit, as a part of the stipulation, the following telegram re¬ 
received from W. .1. Hayden, it is marked here, but that is a mistake 
evidently. Emergency Fleet Cor|K)ration, date August 21, Wa.shing- 
ton, D. C., 8:10 }), m. 

Mr. Archer: What name should that be? 


5—4283a 
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Mr. Roberts: Ilaynen, but if there is any question about that, we 
can show vou other cancellations. 

GO Mr. Archer: If there is no issue about the authenticity of 

that paper, we do not make any point. 

Mr. Roberts: That is merely a mistake in the telegraj)!! company 
somewhere. This telejiiam reads as follows: 

“National Timber Company, 

“State Bank Bldg., Mobile, Ala.: 

“The Ameriean Bureau of Shipj>ing has absolutely ruled against 
water oak for wooden ships, (\uicel all timl)er you are getting out 
in water oak. Will write fiillv tomorrow. 

“W. J. HAYDEN, 
Kmerf/enrii Fleet Corporation. 


1 do not know what that means. 


(The telegram above read was filed and marked “E.xhibit No. 3.*’) 


Mr. Roberts: Now, there are other notifications about that same 
date from other people. 

I want to put in also the following telegram from R. (5. Robin- 
.<ou, Emergency Fleet Corporation, which is dated New Orleans, 
Louisiana, 10:10 a. m., August *2*2, 1017, reading as follows: 

“National Timber Com])any, 

“Mobile, Ala.: 

“Referring our letter August twentieth relative schedule oak tim¬ 
bers placed with you American Bureau of Shi])j)ing has ruled against 
the u.«e of water oak in wooden steamships advise immediately 
whether vou can furnish oak timbers in white oak if vou can not 
do so will be necessiirv to cancel entire order. 

“R. G. ROBINSON, 

Emergency Fleet Corpn. 

1011-A.” 


(The above telegram set forth 
No. 4.”) 


was filed and marked “Exhibit 


Mr. Marsh: I have not a coj)y of that here, but for the present we 
will take it to be authentic. 

Mr. Roberts: 1 will offer as Exhibit No. 4a, it being a part of the 
same transaction, the following letter: 



Maurice ii. eichberg, etc. 




‘‘Tnited States Shipping Board, 
“Kinergeiicy Heet Corporation, 
“818 Hibernia Building, 
“New Orleans. 


“National Timber Company, 
“Mobile, Alabama. 

“Dear Sir: 


August 22nd, 1917. 


“I have just wired you as ]K*r enclosed conlirmation, and now 
beg to confirm. In ex|)lanation beg to advi.<e that I am instructed 
by Mr. W. J. llaynen. Assistant to the (leneral Purchasing Officer, 
that the American Bureau of Shipping has ruled against the use of 
water oak in wooden steamships, therefore, we are forced to cancel the 
order placed with you, unless you can furnish those sizes in white 
oak, instead of water oak. Your immediate advice on this phase of 
the matter will be highly appreciated. 

“Yours very trulv, 

K. G. ROBINSON, 

Production Officer. 

“R. G. R.—1. B.'’ 


That letter contained a copy of the telegram which we have 
already read, which we will file as Exhibit Ah. 

Mr. Roberts: There aie one or two matters that I would like to 
bring up in relation to our stij)ulation. On ])age 5 of the record, at 
the end of the second line, I would like to have put in the words, 
“Emergency Fleet (Corporation.’' It now reads: “That on the 3rd 
day of Augu.st, 1917, an official telegram from the United States 
Shi|)ping lioard was .sent to Mr. M, H. Eichberg.” 

Mr. Archer: You want to say, “United States Shij)ping Board 
Emergency Fleet Corimration 

Mr. Roberts: Yes. 

Mr. Archer: We can haye it understood that whereyer either of 
us refers to the Shipping Board we mean the Fleet Coi*])oration. 

Mr. Roberts: So there can be no misconstruction afterward i)laced 
upon it. 

Mr. Archer: That was simply a colloquial way of calling the name 
of that concern. 

Mr. Roberts: There is another matter, Mr. Archer, that I think 
we can agree on readily in connection with that .stipulation. We 
haye agreed that the telegrams and letters of cancellation from 
llaynen and Robinson were admitti'd. 

ft. 

Mr. Archer: Yes. 

Mr. Roberts: 1 would like to have it stipulated that those tele¬ 
grams and letters of cancellation were the action of the Fleet Corpo¬ 
ration. 
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Mr. Archer: Yes. 

G8 Mr. Roberts: 8o that we will not have to go in and prove 

that these men were acting within the scope of their authority. 
Mr. Archer: Tlicie is not any dispute about that. We are agreed 
on that. 

Mr. Roberts: In reading it through casually last night it occurred 
to me that later on some other counsel might come in and say “You 
only stipulated that thosi' j)articular documents should go in; you 
did not agree that they were authentic.” 

Mr. Archer: Mv [)osition is that there is no dispute about that 
fact.” 


The defendant objected to the introduction of said stipulation, 
which objection was overruled by the Court, to which action and 
ruling of the Court the defendant then and there duly noted an ex¬ 
ception. 

Thereupon plaintiff introduced and read to the Court the Report 
of the Auditor Hied in this ca.-^. said Report of the Auditor being 
fully set forth in the transcript of rocoid, here referred to as a part 
hereof. 

The defendant objected to the introduction of said Re])ort of the 
Auditor, which objection was overruled by the Court, to which 
action and ruling of the (’ourt the defendant then and there duly 
noted an exception. 

Thereu|K)n plaintiff moved the ('ourt to direct the jury to return 
a verdict for plaintiff for the sum of $127.484.*28, being the damages 
found due by the Auditor from defendant to the ]4aintiff, together 
with interest on the sum of $1 l(),84().lo from September 1, ItilU to 
April 12, lb2tb said motion being more particularly set forth as 
follows: 


“The plaintiff now moves this Honorable C'ourt to direct the jury 
to return a verdict for the plaintiff in the sum of $127,484.28, b(“ing 
the damages found due by tbe Auditor from defendant to the plain¬ 
tiff in the sum of $11(>,84().18, and inteiest thereon to September 1, 
1H19, of $11,188.10, together with inteiest on said sum of $110,- 
840.18, from September 1, 1010, to April 12, 1020, for that: 

“A. The Court was without authoritv to order the case to be 
tried in the manner and form set forth in the Order of the Court 
of November 12, 1010, as follows: 

“This cause came on to be heard at this term on the motion of the 
jOaintilf to strike the defendant’s excej)tions to the Auditor’s Re|K)rt 
herein, whereupon it is considereil and adjudged that the said mo¬ 
tion be overrule<l; that the defendant’s exception No. one he over¬ 
ruled and that defendant’s exceptions numbered two and three be 
calendared as of this date for trial by jury. Nov. 12, 1010. 

“B. The Court erred in directing the j)arties to proceed to trial of 
said cause in the manner and form .set out in .said Order of the Court 
dated November 12. 1010. 

“C. The excej)tions Hied by the defendant on the IHth day of Au¬ 
gust, 1910, to the report of the Auditor Hied on the 17th day of July, 
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UHO, do not point out particularly the item or items in said re- 
Oy j>ort excepted to; and for the further reason that the ground 
of said exceptions are not stated; and for the further reason 
that said exceptions are general, immaterial, irrelevant and frivolous, 
are not well founded eitlicr in fact or law, and do not comply with 
the statute in that behalf made and provided. 

“D. Setting forth more specifically its objections to said excep¬ 
tions, and following the numbering and lettering adopted by de¬ 
fendant, the ])laintiil’ s])ccifics the following objections to said ex¬ 
ceptions, which are here stated not in lieu of but in addition to the 
objections hereinbefore made: 

‘2. Defendant's cxce])tion No. 2 is general, irrelevant and friv¬ 
olous and does not i)oint out particularly the item or items excepted 
to in said Auditor's Iteport. So much of said exception No. 2 as 
<piotes from the Act of Congress approved Sejdember 7, 1916, and 
from the Act of Congress ap])roved June 15, 1917, and from 
the executive Order (d* the President of July 11, 1917, do not 
raise (piestions of fact triable by jury, but are (juotations of 
laws, of which the Court will take judicial notice. So much of said 
exce]>tion No. 2, as alleges the incor])oration of the defendant under 
the laws of the District of Columbia, its ca])italization, par value of 
its shares and number of shares issued is not true in fact, as appears 
from paragraphs 2 and .*> of the Auditor's HepoiJ. The remainder 
of said exce])tion No. 2, appearing on pages 4 and 5 thereof, attempts 
to raise anew the (juestion of agency, which (piestion, as appears 
from the pleadings and the Orders of the Court thereon, has been 
eliminated from the case. 

(a) Said exception is not true in fact, as ap])ears by the Auditor's 
Pepoil, ])aragra])h 4, section h, and is general, immaterial, irrele¬ 
vant and frivolous and points t(» no evidence which would tend to 
negative the finding of the Auditor. 

(/>) Said exce]>tion, as apjiears from the Auditor’s Report, para¬ 
graph 4, section h, is not true in fact, and is general, immaterial, 
irrelevant and frivolous. 

(r) Said exception is general, immaterial, irrelevant and frivo¬ 
lous and is not based ujion any evidence introduced before the Audi¬ 
tor. 

{(f) Said excejition is general, immaterial, irrelevant, and frivo¬ 
lous and not ba.^ed upon any evidence introduced by defendant be¬ 
fore the Auditor. 

((') Said exception is vague, general, immaterial, irrelevant and 
frivolous, is not true in fact, is not founded upon any evidence in¬ 
troduced before the Auditor and does not relate to any finding by 
the Auditor. 

if) Said excef>tion is general, immaterial, irrelevant and frivo¬ 
lous, is not tiue in fact as shown by Auditor’s Report, paragraph 4, 
.section I, raises a (juestion of law not triable by jury, and is not 
founded upon any evidence introduced by defendant before the Audi¬ 
tor. 

ig) Said exception is general, immaterial, irrelevant, frivolous, 
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raises a new is.«ue in the ease, and is in»t founded upon any evidence 
before the Auditor.” 

70 Thereupon the defendant inove<l the Court to direct a ver¬ 

dict for the defendant, wliieli motion is more j)articularly set 
forth as follows: 

“The defendant moves that a verdict he directed: first, because 
there is not jiroof of any contract in this case, no proof of any author¬ 
ity on the part of Mr. 11. K. Wood to make a contract binding on 
the Shi|>ping Hoard: .‘second, if the dtdemlaiit has ])roved anything, 
he has prove<l a c(»ntract with Mr. R. K. Wood, who is not a party to 
this suit; thinl, the plaiiitilf is chargeable with knowledge of what 
the law is. and tin* law is that the Kmergencv Fleet (Corporation, in 
building shi])s. was acting for the Fnited States of America, by dele¬ 
gation of the President: and. fourth, if this contraet was cancelle<l 
by an otlicer of the (lovcriimeiit, as to which there is no proof, 
it was a lawful cancellation, under jairagraph (e) of sub-head 
iff) of paragra|)h (»ne of the Fmergency Shipping Act. Another 
ground of the motion to direct a verdict is that there is no compe¬ 
tent evidence <»f any damage. 

An additional ground for taking this case from the juiy is that 
this corporation is ci(*ated juimarily to act as a (lov(*rnment agency; 
it is organized undi'r the general corporation laws of the District of 
(’olumhia, it is true, hut it is further organized under a sjK'cial statu¬ 
tory authority, in the Shipping Act. authorizing the organization of 
a corporation to which may he del(‘gat(‘<l and to which was delegat(‘d 
the power to lecpiisition materials, cl cetera, for the purpose of build¬ 
ing ships. Also, however, this corjKualion is limited in its jiowcrs, 
h(‘cause then* is an express provision of law that it shall not o]>crale 
the .‘‘hips until it shall have failed to succeed in linding persons who 
will lease them, showing that th.e cor]>oration was organized for the 
f>ur[»ost‘ of doing wliat tin* Government was authorized to do by 
Congre.'N'J, build ships, in order to build up the commerce of the 
United States. 

So, there being no evidence that any contract was made in the 
]>rivate capacity of that coiijoration the court should direct a verdict 
for the defendant.*’ 


Thereupon the following colloi|uy occurred between the Court and 
counsel for the plaintiff: 

“The Court: Do you care to reopen this case and call any witnesses 
and take testimony?” 

“Mr. Roberts: No sir; we do not.” 

“The Court: .All right, then, T will deny the motion of the plain¬ 
tiff and grant the motion of the defendant; and grant you the right 
of appeal.” 

To the foregoing action and rulings of the (’ourt the i)laintiff then 
and there duly noted an exceed ion. 

And thereupon, upon the direction of the court, the jury returned 
a verdict in favor of the defendant. 
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The foregoing Bill of exception? constitutes the substance of the 
evidence given in the course of this cause, and, upon request 
71 of the plaintiff, the same is accordingly signed and sealed by 
the Court and made a part of the record of this cause this 6th 
day of August, 1920, nunc pro tunc, in duplicate. 

WILLIAM HITZ, [seal.] 
Associate Justice. 

Settled by Counsel: 

ERNEST W. ROBERTS, 

CLINTON ROBB, 

For Plaintiff. 

JAMES B. ARCHER, 

For Defendant. 

Mandate. 


Filed June 24, 1921. 


rXITEI) St.vtes of AmKHK'A, .s,*?; 

The President of the United States of America to the 

IsE.VL. I Ilonorahle the Justices of the Supreme Court of 
the District of Columbia, Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between Maurice II. Eichberg, 
Trading as National Timber ( ompany, plaintiff, and United States 
Shi])ping Board Emergency Fleet Cor])oration, a body corporate, 
defendant. Law No. t)0924, wherein the judgment of the said Su- 
j)reme Court entered in .said cause on the 19th day of April A. D. 
1929, is in the following words, viz: 

The time within which to move for a new trial in this cause 
having expired, judgment on verdict is ordered. 

Wherefore it is considered that the plaintiff* herein take nothing 
by this action, and that the defendant go hereof without day, be for 
nothing held, and recover of jilaintiff the costs of its defense, to be 
taxed by the Clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by his Attorney in 
of)en Court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the penalty of the bond for co.sts on said appeal is 
hereby fixed in the sum of one hundred dollars ($100.00). 


as by the inspection of the transcript of the record of the said 8u- 
]»rcmc Court, which was brought into the Court of Appeals of the 
Di.strict of Columbia by virtue of an appeal, agreeably to the act of 
Gongre.^s in such case made and provided, fully and at large appears. 

And whereas, in the [)resent term of April, in the year of our 
Lord one thon.'^and nine hundred and twenty-one, the said cause came 
on to be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 
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On consideration wliereof, It is now here ordered and adjudged by 
this Court that the judgnient of the said Supreme Court in this 
72 cause be, and tlie same is hereby, reversed with costs, and that 
the stud plaintifr, Maurice 11. Kieliberg, trading as National 
Timber Company recover against the defendant One hundred and 
Sixty-five dollars and foi1y cents for his costs herein expended and 
have execution therefor. 

And it is further ordered that this cause be, and the same is hereby 

ft/ 

remanded to the said Supreme Court for a new trial. 


June 0, 1021. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in .slid cause in conformity with the 
opinion and judgment of this Court as ai cording to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 


Witness the llonorahlc Constantine J. Smvth, Chief Justice of 

ft 

said Court of Apjieals, the 21th day of June in the year of our Lord 
one thousand nine huiulred ami twcntv-one. 

liENPvY W. lIODCiES, 

(lerk itj t}u ('ourf oj .Ippca/.s o/ fhr Du^trirf of Columbia. 
(’osts to PlaintitT: 


(Jerk. $10.40 

Attorney . 5.00 

Printing Record. 144.00 


$105.00 
45.50 


$ 210.00 

Supreme Court of the District of Columbia. 

Friday, June 24, 1021. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

★ ★ ♦ 

The Court of Appeals having reversed the judgment of this Court 
in the above entitled cau!«e, with costs as appears by the Mandate of 
said Court of Appeals heie ])resented hv Mr. E. W. Roberts, it is 
ordered that judgment he entered agaiiist the defendant for costs 
adjudgeil in said Court of Appeals. 

Therefore it is considered that the [)laintifi' recover of defendant 
the sum of one hundred and sixty-five and 40/100 dollars, ($165.40) 
together with $45.50 costs of record for i\is costs aforesaid, and have 
execution thereof. 
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And further it eonsideiod that the verdict and judgment 
entered herein be, and the same is hereby vacated and for nothing 
lield, and a new trial of the cause is ordered. 


73 Motion to Overrule and Strike Out Exceptions to Auditor's 

Report. 

Filed October 4, 1921. 


Conies now the f)laintifV in the above entitled cause, by and 
through his attorneys, and moves this Honorable Court to overrule 
and strike out defendant's exceptions to the Ke])ort of the Auditor 
numbered 3: (a), (/>), (r), {d). (e), (/), and (r/) for that said 
exception and each and every subdivision thereof is general, imma¬ 
terial, irrelevant and frivolous, not founded upon the pleadings in 
said cau.'^e or upon any testimonv*b(‘fore the Auditor, and to enter 
Judgment for plaint ill' herein, for want of ])roper and sutficient ex¬ 
ceptions to said Auditor’s Kejxut, for the full amount found by the 
Auditor to be due plaintiff as of September 1, 1919, together with in¬ 
terest thereon from jsaid Sejitember 1, 1919, and Auditor’s and Court 
costs. 


ERNEST W. ROBERTS, 

(MANTON ROBB, 

.1 ttorncj/s for Plaintiff. 


To 1’ey ton Gordon, Esq., 

United States Attornev, and 
diaries W. Arth, Esq., 

A.«sistant United States Attornev 


Please take notice that the foregoing motion will he called to the 

attention of the Court for hearing thereon on Friday, October 7, 

1921, or the next motion day of the Court, at 10.00 o’clock A. M., 

or as .«oon thereafter as counsel may be heard. 

Cof)v rec’d this 4th dav of October, 1921. 

PEYTON GORDON, 

U. S. Atty., D. C., 

Bv C. W. A. 

• ’ 


Motion to J^aeate and Strike Out Auditors Report, &c. 

Filed October 20, 1921. 


★ ♦ 5|c ♦ ♦ ♦ 


1. Now comes Peyton Gordon. Escpiire, United States Attorney 
for the District of Columbia, representing the defendant herein, 
and moves that an order be i.ssued vacating the order of June 20, 
1918, referring the above entitled cause to the Auditor of the 
Supreme Court of the District of Columbia, and that the Re¬ 
port of the Auditor of the Supreme Court of the District of Co- 
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luiiibia, filed July 17. 1^11), hi* jjtiiekeii out, and that the is.«ucs 
raised by the i>leadinjis in the above entitled eause be ealendared for 
trial before a jury without refereiiee to the said Auditor's KepoH. 
for the following reasons: 


74 (a) That by the Ke]K)rt of the .\uditor it appears he as¬ 

sumed to aet in this ea.'^e pursuant to a referenee under Seetion 
2o4 of the Code of haw for the Distriet of Columbia, which limited 
the .«ieope of his authority to matters f)f account and dealings between 
the parties: that prior to consideration of the pre.<ent case by the Court 
of Appeals, it ha<l not been the practice to refer such ca.'ses to ihe 
.\udil(>r. that .«aid .\uditor in consi<leriri,G: the entire is.«ues in this 
case, e.xceeded the limitations of the Code, and while bv the decision 
f)f the Court of Appeals in this case*, it was determined this Court 
ha<l inherent ])ower. inde]>endent of the Distriet of Columbia Co<lc. 
to r(‘fer the case tf> the Auditor in order that the actual i.'^sues of fact 
mijiht he defined and detcrmiiu'*!, yet. inasmuch as the Auditor as¬ 
sumed to act not under such referenci*. l)ut under the District of 
(\)lumhia ('ode. which limit(‘d the sco)>e of his authority, his con¬ 
sideration and det(‘rmination of the entire issiu's in the ca.<e wa*; 
erroneous and prejudicial to the rights and interests of the defendant: 

{h) That the .siid cause of action and said Auditor's Deport do 
not show any matter of account hctwiHMi the ])laintiH’ and the de¬ 
fendant. hut the claim ma<le was for unli(|ui<lated damaues on the 
jirouml of an alleged breach of contract, which was not a matter f<»r 
an .\uditor and which said matter w<ail(l jn'ohahly be tri(‘(l and <lc- 
t(*rmined by this Court and before a jury; 

(r) That th(‘ said order of referenci* in this case did not authorize 
the said Amlitor to hear t(‘stimony uj)on any matter involvino un- 
li<juidated damages for breach of contract, and did not authoi'ize the 
said Auditor to finally deti'rmine what said damages should he. and 
did not authorize the .«aid .Vinlitor to make the determinations and 
recommendations in the said Kej)ort: 

(f/) That the evidence ijiven before the Auditor fails to show 
any valid, binding contract between the plaintiff an<l the (U‘fendant 
and the said Auditor should have found in favor of the defendant 
for want of proof of .<uch bindinii: contract; 

(e) That if the said .Vuditor's Repent is confirmed and is 
permitted to be considered as prima-f.acie eviilence of the truth 
of his findings, the rii;ht of trial by jury priaiited by the 
Seventh Amendment to the Constitution is limiteel and such action 
is in contravention of the Statute in this jurisdiction which ex¬ 
clusively controls references to an .\uditor and which does not jiro- 
vide that .siid Auditor’s Reports shall constitute ])rima-facie evidence; 

(f) That S(*ction 2o4 of the Code of Law for the ])istrict of Colum¬ 
bia excludes reference to an .\mlitor in actions in law other than those 
involving aceountinu;. and this is not a ease involviiui: accounting 
within the meaning of said Section. 

2. In the ev(*nt the (\)urt shall overrule the foregoing motion, the 
Cnited States Attorney for tlu* District of Columbia, representing 
the defendant, moves the Court to ^rant leave to the defendant to 
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amend the exceptions to said .Vuditor's Report heretofore filed, and 
to file additional exceptions to sjiid Ainlitor’s Report, in accordance 
with the additional and amended exce])tions hereto annexed. 

i>. In the event the Court shall overrule the motion to strike out the 
aforesaid Auditor’s Report, the United States Attorney for the 
75 District of Columbia, re])resentin!Lj: the defendant, requests the 
Court to make the findinj 2 ;s of law hereto annexed, based on 
.Slid Auditor’s Report. 

4. In the event the Court shall find the exceptions filed by de¬ 
fendant are re(|uired to he limited to evidence before the Auditor, 
the United States Attorney for the District of Columbia, representing 
the defendant, moves the Court to reeonnnit the case to the Auditor 
for the taking of additional testimony, in accordance with the mo¬ 
tion to that effect herc'to annt'xed. 

RKYTON GORDON, 

I'nifcd States Attorncjf for the District of 

Cohnohia, Representinej the Defendant. 


Krnest W. Roberts, Esquire, 

Clinton Robb, Esejuire, 

Attornevs for the riaintilf: 

« 

Please take notice that 1 will present the above entitled motion to 
the attention of the Court on the ’2<Sth dav of October, at 10 o’clock 
in the forenoon, or as soon thereafter as counsel niav he heard. 

PEYTON (iORDON, 

I’nited Stat(s Attarnej/ for the District of 

Cofnrnhia, Representiiiy the Defendant. 

Additional and Amended K.ccejitions to the Auditors Report. 


The defendant. United States Shipping Board Emergency Fleet 
Coi])onition, by Peytem (Jordon, fN(|uire, Attorney of the United 
States, in and for the District of Columbia, who defends in this be¬ 
half, leave of Court having been first obtained, files tbe following 
amended and additional exceptions to the Auditor’s Report filed 
herein : 

1. The defendant exee])ts to the finding of the said Auditor 
wherein he finds as follows: 

“It is found {a^ that by iK'gotiations extending from August 2 
to 20, 1017, as such corporation, the United States Shipping Board 
Emergenev Fleet Corporation, made a contract with the plaintiff, 
M aurice II. Eiehberg, trading as National Timber Company, under 
which the ])laintiff was to furidsh the defendant with twenty sched- 
ides, according to the terms of Exhil)it No. 1, of the items of timber 
described in Exhibit 1 A, said timber to be “Water Oak or White 
Oak” at the ])rices therein stated, two of siud schedules to be de¬ 
livered each month, with payments to be made at the time of inspec¬ 
tion. (See also Exhibits Nos. 2 and 2A.)” 
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iVfciKlaiit (IcH-lares that such rmdiniz is not true in fact, for tliat de¬ 
fendant did not make a contract with the plaintitf in substance 
76 and effect as stated iii siiid Keport of tlie Auditor, hut on the 
contrary the alleged contract was wholly conditional, that 
is to say, on August 2. 1917, plaintiff made an offer to fur¬ 
nish sehednles of timber in accordance with certain specifications, 
said timber to consist of “water oak’’ or “white oak**; that on sai<l 
August 2, 1917, plaintiff and a npresentative of defendant had a 
convei'sation with respect to the use <9* water oak for the ])urpose of 
huilding wooden ships, which was the puipose and was known hy 
plaintiff to be the purjtose for which defendant desired and would 
desire the timher offered hy plaintiff; that hy said conversation ])lain- 
titf stated and re]>resented to the defendant and its oflieers that water 
oak was a safe ami juactical suhstitute for white oak, that water oak 
was generally used hy shiphuilders for constructinu; wooden ships, 
ami that the American lUireau r>f Shippin*^ was favorable to the 
u.'ie of water oak in suhstitutioii of white oak for the constructi<Mi of 
wood(‘n ships and wouM approve such suh.<titution; that on August 
1917. defendant authorizc'd plaintitf t<» make arrangement as p(‘i‘ 
the .Slid convepsition of August 2. 1917, to ^et out twenty schedules 
of timber as per list furnished and in .«> authorizinjj; ])laintitf. (h‘- 
fcndant relied upon the aforesai<l .statements and representations <d‘ 
|»laintiff; that it was understood that the timher should consist 
(»f white oak or water oak proviikMl water oak was ji ]>ro])er suhsli- 
tute for white oak and woiihl he approved hy the American lUireau of 
Shij)pin”; hut on the contrary water oak was not suitable for the 
construction of wooden ships and the American Ihireau of Shipping, 
thereafter, on, to-wit, the 22nd day of August, 1917, rejected the 
u.se of water oak for the construction of wockIch shi])s and ])laintiif 
c()uld not supply white oak as recpiin'd hy th(‘ authorization; there¬ 
fore, hecaiise the .said authorization of defendant to j>laintifl' to ^et out 
.sch(‘dule.s of water oak timher was c(niditioned upon the ap]>roval of 
the American Bureau of Shipj>in<^ and such approval had hecn r(‘- 
fu.sed, and further becau.se ]>laintitl’ could not furnish white oak ac- 
cordinji to the .said authorization, defendant cancelled said authoriza¬ 
tion to j)laintiff. 

That defendant expects to ]>rove the forej^oin^ by documents, di¬ 
rect evidence and admissions of the plaintilf. 

2. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 


ii 


was $40 per thou.sand feet, as each schedule contained 183,051 feet 
(See Exhibits No-. 6 and 6A) the cost per schedule was $7,322.04 
and for three schedules said cost to the plaintifl* amounted to $21.- 
ftt>6.12; the j)rofit to the plaintiff on said three .schedules amounted to 
$10,f>OO.S9, that is, the price plaintilf was to receive ]K‘r sche<hile, 
namely, $10,855.67, multi])lied hy three e<|uals $32,5()7.01 from 
which is subtracted the cost of said three schedules, namely, $21.- 
966.12, leaving $10.<>60.89 which is the })rorit the plaintilf would 
have made on said three schedules.** 
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77 Defendant declares that the evidence before the Auditor is not 
sufficient to establisli that tlie cost to plaintiff for furnishing 

three of the schedules was $40 per 1,000 feet; that the only evidence 
to this effect was with respect to an alleged contract between the plain¬ 
tiff' and one S. O. Rogers, which contract, according to the evidence 
was not proved to be binding or deliniie, or to involve any respon¬ 
sibility or liability or loss on the part of the plaintiff on account 
thereof; nor was there any evidence that said Rogers could or would 
perform his siiid contract. And the ])rolit to the jdaintiff on said 
three schedules was not j)roved by the evidence to amount to $10,- 
000.89, but in fact would have been considerably less than said 
amount, and defendant avers the truth of said finding of the Audi¬ 
tor’s Rej)ort should be found by a jury. 

8. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 

“That the cost to the plaintiff, as established by the evidence, for 
furnishing the remaining schedules, seventeen in number, would 
have been at the rate of $24.80 ])er thousand feet, that is to say: 

$15 per 1,000 feet for logs at the river bank under contracts made 
by the plaintiff; or $8.25 for logs taken from the i)laintiff'’s land or 
from lands under his control; 

$0.(i0 per 1,000 feet for hewing; or $0.o7 per 1,000 feet for sawed 
timber; 

$2.50 |)er 1,000 feet for taking the logs down the river, $.20 per 
1,000 feet for hauling the logs from the river, $.50 per 1,000 feet for 
loading on cars. 

$24.80 total cost to plaintiff j)er 1,000 feet; or $4,550.05 for 
188,051 feet, said cost for seventeen schedules amounting to $77,- 
.‘)01,05; the |)rofit to the plaintiff' on said sevteneen schedules would 
have amounted to $107,185.84, that is, the ju’ice the ])laintiff' was to 
receive per .schedule, namely, $10,855.07, multii4ied by seventeen, 
(Mpials $184,540,89, from which is subtracted the amount that the 
evidence shows it would have cost the plaintiff' to produce said seven¬ 
teen schedules, namely, $77,801.05, leaving $107,185.84 which is the 
profit the plaintiff would have made on said seventeen schedules.’’ 

Defendant declares that the aforesaid findings are not true in fact 
for that the cost to the ])laintitf for furnishing the said seventeen 
.‘Schedules of timber would have been at a rate greatly in excess of 
$24.80 per thousand feet, and the ])rofit to the ])laintiff‘ on said 
seventeen schedules would have amounted to considerably less than 
$107,185.84 as found by the Auditor, by reason of the following 
which defendant offers to j)rove; 

{a) The .«aid cost to ])laintiff for furnishing said schedules as de¬ 
termined by the Auditor, was based upon the a.ssumption that the 
streams of water to be used by plaintiff would afford ready facility 
for the floating of logs to the .‘^aw mills of plaintiff', whereas, in 
truth and in fact, the said streams, ])articularly the Escambia River, 
during the ])eriods covered by the terms of the alleged con- 

78 tract, were unnavigable by reason of being so low in water flow 
as to provide at intervals less water than eighteen inches above 



78 


rXITED STATES SIIirPING BOARD, ETC., VS. 


the .•iaiid bars tlierein, wbicb (l(‘plli of water would not liave been 
suttieient for tbe tloatin^i of loj^s to plaintiff's saw nulls so as to bave 
enabled plaintiff to bave jirodiieed tbe .^ehedulfs of timber aeeording 
to the terms of tbe alleged eontraet. 

(A) Tbe said ]»rofits to plaintiff as found by tbe Keport of tbe 
Auditor were basod upon tbe assumption that tbe plaintiff bad aeeess 
to a stoek of timber adeipiate to produee tbe recpiisite timber to fill 
the alleged eontraet, whereas, in tiutli and in fact, tbe plaintiff’s 
stoek of tind)er and timbi'i* to wbieb be bad aeeess were whollv in- 
adecjuate for .<aid juirpose; that plaintiff was de])endent uj)on two 
small saw mills, near Illuff Sjuin.uis and M(d)avid, Florida, and not 
to exeei‘d six hewers of timb(‘r, wbieb said saw mills and hewers of 
timber were inade(juate as aforesaitl: that defendant ex])eets to estab¬ 
lish that tbe losses of tbe |)laintiff <lid not exceed tbe sum (d $(),(f<lfb 

(r) Tbe said judfits to plaintiff as fnimd by tbe Auditor were 
further based upon tbe assumj>tion that ilie ])roduetions of plaintiff 
were ea]»able, u]>on inspection, of standiiiij: tbe usual tests applied in 
tbe trade eone('i iU‘(l, wbieb te.-ts were recjuired by tbe alleged eontraet 
between plaintiff an<l <lefendant: wli(‘reas, dc'fendant avers, that in 
truth and in fact, tbe productions of plaintiff were largely defective 
and incapable of standing: tbe usual t(*st< as aforesaid, wbieb tbe de¬ 
fendant ex|)eets to ]>rove by evidenei*, in part, to tbe effect that more 
than thirty days aftt'r tbe alle<:;ed eontraet sued upon, tbe ])laintiff's 
sources of supply, to-wit, on tbe 'roiid)i^be(* Kiver and (lilbertown 
and Flomaton, Floriila, weie inspc'eted and such inspection resulted 
in tbe rejection as failinn tlu* usual test a|)plied in the trade, in tbe 
proportion of twelve lo^s to eiuhteen lo;;s. tbe same being the only 
test submitted to by plaintiff. 

((/) Tbe defemlant charges and ex|K*ets to prove that tbe j)lain- 
tiff has admitted and stated at various tim(‘s that bis loss of profits 
amounted to $l.tf(K) also $S.()()0 ami $*2fl,()00. 

4. Tbe defendant (‘Xeepts to tbe finding of the said Auditor 
wherein he finds as follows: 

“That tbe aggregate profit to wbieb tbe plaintiff was entitled is 
$117.7iS().2d. being tbe aggrt'gatt' of tbe jnofits shown in sub-])ara- 
grapbs (e) and (/), namely, 11).<)(»().SI» plus .SHf7,lS.‘>..S4.'’ 

Defendant declares that such finding is not trm* in fact for 
tbe reasons hereinbefore set forth under exceptions 2 and d b(*rein. 

”>. Tbe defendant excepts to the finding of tbe .slid Auditor 
wherein be finds as follows: 

“That under tbe terms of tbe contract, in each of tb(‘ months of 
August, September, October. November. December. 1017, .January, 
February, Slarcb, Ajiril, and May. lOls. the plaintiff would bave 
been entitled to recc'ive tbe sum of S’21.71 l.^U. being |)ayment for two 
schedulesof $ltf.«S.”).').(»7 each, and tlu' plaintiff’scost incomjilyingwith 
the contract in August, ltJ17. for tbe two sebedules to be fur- 
79 nisbed during said month, was. a.cciuding to tbi* ]»laintiff’s 
eontraet with S, (). Kogers. $14,1)44.08; |)laintiff’s profit for 
August, 1917, would have been $7,007.*20, but as the plaintiff had 
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timber on hand of the value — $1,440.10, at the time of the ean- 
eellation of tlie contract, .<ai(l $1,440.10 is deducted from $7,007.26, 
leaving the ])laintiirs damages j^rowinu; out of the two schedules' 
for Au^u.<t, 1017, in the sum of $r),()27.10; in Se])tember, 1917, 
plaintilf’s cost would have been $11,872.00 ($7,322.04 for one 
schedule according to the |)laintiH‘’s contract with S. O. Rogers, plus 
$4,.jo0.0.'), what it would have cost the })laintill‘ to have furnished 
the other schedule re(juired during that month) ; jdaintiff's profit for 
September, 1017, would have been $0,83>S.()r); in each of the months 
of October, Xovembta*, December, lin7, .lanuarv, February, March, 
April and May, lOlS, plaintitFs cost in complying with the con¬ 
tract would have been $0,010.30, Ix'ing the cost of two schedules at 
$4,.3r)0.()r) each; plaintifl‘^*^ prolits in each of siiid months from Octo¬ 
ber, 1017, to May, 1018, inclusive, would have been $12,010.04.” 

Defendant declares the aforesaid findings are untrue in fact, for 
that the plaintiff would not have been entitled to receive the sum of 
$21,711.34, being payment for two schedules, in each of the months 
of August, Septend)er, October, November, December, 1017, Jan¬ 
uary, February, March, April and May, 1018, because plaintiff 
could not have juoduccd the rcipiisite timber for the months stated 
to have complied with the alU'gc'd contract for furnishing two sched¬ 
ules each month: and further, becau.^e the (piality of the products 
of plaintiff would not have been ata-epted in that the prod¬ 
ucts of plaintiff to a large extent would not have stood the 
test recjuired for acceptance; plaintiff’s alleged contract with 
S. (). Rogers was not binding or definite and (lid not involve re¬ 
sponsibility or liability or l(»ss on the part of jdaintiff on account 
tlicreof, and further, for the reason that the said Rogers was in¬ 
capable of supplying tindjers and performing his contract with the 
defendant. And ]>laintif1’s |)rolit for August, 1017, would not have 
been $7,no7.2<), and })laintilf*s profit for Septend)er, 1017, would 
n(>t have been $0,838.().’); but, if plaintiff would have had any profits 
at all thev would have been considerablv h‘ss than the said amounts 
found by the Auditor; in each of the months of October, November 
and December, 1017, January, I'ebruarN, March, Ajuil and May, 
1018, plaintiff’s cost in complying with the alleged contract would 
not have been $0,010.30, l)ut would have heen much larger; and 
])laintilf’s ])rofits in each of said months from October, 1017, to 
May, 1018, inclusive, would not have been $12,010.04, but, if any, 
the })rofits would have been considerably less; that .said cost to plain¬ 
tiff in all of the months stated would Iiave been larger because of 
his lack of facilities and lack of suitable products as hereinbefore 
more fully set forth; and it is and was wholly problematical whether 
either the j)laintiff or Rogers, his contractor, could have supplied 
any timber at any cost for the reasons heretofore in thc.se exceptions 
set forth. 

80 0. The defendant excej)ts to the finding of the said Audi¬ 

tor wherein he finds as follows: 

“That the plaintiff is entitled to interest as follows: 
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Interest 
computed to 

On— From— SeptemlH*r 1. 

$5,027. If) Sept. 1, 1017. $075.20 

9,888.05 Oct. 1, 1917. 1,131.44 

12,010.04 Nov. 1, 1917. 1,387.10 

12,010.04 Dee. 1, 1917. 1,324.05 

12,010.04 Jan. 1, 1918. 1,201.00 

12,010.04 Pel). 1, 1918. 1,197.95 

12,010.04 Mar. 1, 1918. 1,134.90 

12,010.04 .Apr. 1, 1918. 1.071.85 

12,010.04 May 1, 1918. 1,008.80 

12,010.04 June 1, 1918.’. 945.75 


$116,340.13 Total interest.$11,138.10 


Defendant declares that .<uch lindin;^ is not true in fact because the 
amounts on which .sud interest.N- is reckoned are <>:reatly in excess of 
the amount, if anv, due hv defemlant to plaintiff. 

PPA^TON (iORDON, 

l itifvd Staffs Att(n'nf}i for the District of 

Cofninhia, Uepresentiny the Defendant. 


1, Pevton (Jordon, Attorney of tlie Pnited States in and for the 
District of Cohnnhia, and attorney of tlie rnited States Shi])])in^ 
Board Knier^(‘ncy Fleet Porjunation herein, do hereby certify that 
in niy opinion th(‘ matters and statements of law mad(‘, as stated in 
(he fore^oinji ami annexed exceptions to the Report of the Auditor 
herein, are well founded in law. 

PFA’TON r.ORDON, 

Attonuif (tf the I'nited States in and 
for the District of Volnnihia, Attor- 
ney for Defendant. 

District ok Coh miua, .w.- 


I, Elmer Schlesiimer. do .solemnly swear that 1 am one of 
the A'ice Presidents of the Pnite<l States Ship]»in^ Board 
Emernency Fleet ('oi])<u‘ation. diJendant herein, and am author¬ 
ized for and on its h(*half to make this atrulavit: that th(‘ fore- 
jioin^ and annexed additional and amended exceptions arc not 
filed for delay; that the statements and allegations of fact in the 
said additional and amendeil (‘xceptions are true to the best (»f my 
knowledge ami belief, and defemlant ex])ects to prove the sami' at 
the trial of issues theieon by comjK'tent direct, cireumstantial and 
documentary evidence. 

ELMER SCHLESlNtJER. 


81 Suh.scrihcMl and swoi n to htJore me this 20th day of October 

A D 1921 

IsEAL.f ARTIIPR 11. DEIBERT, 

Xotary Duhlic, D. C. 
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Xow come? Peyton Gordon, E?(i., I’niled States Attorney for the 
District of Coliimhia, representing the defendant herein, and re¬ 
quests the Court to find as a matter of law— 

(fl) That the letter of August 2, 1917, from plaintiff to defend¬ 
ant and the telegram and letter from defendant to plaintiff dated 
August d, 1917, do not constitute a written contract between the 
])arties. 

(/>) That no written or oral contract between the parties was 
)>roved so as to maintain the allegations of the declaration. 

(c) That if the letters and telegram did not constitute a 
contract, no oral contract was )>roved or could be the founda¬ 
tion of legal action herein because of the Statute of Frauds requiring 
that all such contracts for the .sdc of goods, wares and merchandise 
shall be in writing, according to the laws of the States of Alabama 
and Florida and according to the laws of the Di.strict of Columbia. 

{(I) That the United States Ship[)ing Hoard Emergency Fleet 
Corporation acted with respect t(> the alleged contract as an instru¬ 
mentality of the United States (Jovernment, and that the claim, if 
it existed at all, should lu* brought against the United States of 
America. 

(c) That the United States Shipping Board Emergency Fleet 
( orporation acted with respect to the alleged contract as the agent 
of the United States onlv, and the said United States was disclosed 
to the plaintiff as the jirincipal of the United States Ship})ing Hoard 
I’hnergency Fleet Ccnporation in the transaction sued upon, where¬ 
fore the defendant contracted, if at all, as the agent for a disclosed 
principal, and any action on the allegc'd contract must be against 
the United States. 

(/) That the jn’escnt suit in effect is against the United States of 
America, and c'annot be brought or maintained in this Court. 

{(/) That the proofs as submitted before the Auditor do not 
justify the amount of damages claim(*d. 

(/<) That the Auditor had no authority under the order of refer¬ 
ence to consider and report ujKni the claims for unliquidated dam¬ 
ages; and that no report should be made by the Auditor in favor of 
the ])laintiff under or by virtue of the claim of the plaintiff for un¬ 
liquidated damages. 

(0 That the pleadings herein do not present any matter 
which was the subject of reference or which could be legally re¬ 
ferred to the Auditor, but defendant has the right of trial by jury 
U[)on all the issues and no such right of trial by jury has been 
waived. 

(j) That the proofs submitted before the Auditor do not 
<S2 ])ermit the Court in its discretion to order a judgment in favor 
of the plaintitf against the defendant for any amount. 

(/*•) That tli(‘ proofs submitted before the Auditor do not permit 
the Court in its discretion to order a judgment in favor of the plain¬ 
tiff' against the defendant for any amount claimed before and re¬ 
ported by the Auditor. 

G—42o8a 
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(/) That the Court has full power end authority to order the 
ease to trial before a jury, notwithstanding the Auditor’s report, and 
that justice and right re(juire the Court to make such an order. 

(m) No judgment can be entered upon the report of the Auditor, 
except for such items of expense as may appear to have been actually 
incurred. 

(n) That the schedules of alleged damages .«et forth in the Re- 
[K)rt of the Auditor are wholly computed of speculative, prospective 
and uncertain j)rotits not flowing from any labor or investment (d 
capital, as in said Report and schedule appears, but from men' 
estimates of the difference between the alleged cost and sale ])rice. 
without evidence or a.«sumption of the ownershij) or availability of 
material; and that, therefore, said alleged damages cannot be the 
basis of judgment for the plaintiff. 

(o) That the said schedules of alleged ex])ectant profits 
and damages take no account of materials on hand or avail¬ 
able, or the value thereof at the time of the alleged hreach of con¬ 
tract, and without inclusion of reductions of alleged damages, or 
proof of any efforts to reduce the same; and that, therefore, said 
allege<l expectant profits cannot be the basis of judgment for the 
]>laintifi‘. 

PEYTON GORDON, 

VniteJ Statei< Attorney jor the 

District of ('olumbia. 

Ernest W. Roberts, Esq., 

Clinton Robb, Escp, 

Attornevs for Plaintiff: 

« 

Please take notice that I shall call the above entitled motion to 
the attention of the Court on Friday, October 2Sth at 10:00 o’clock 
in the forenoon, or as .soon thereafter as coun.^el mav h^ heard. 

PEYTON GORDON, 

Vnited States Attornei/ for the 

District of Columhia. 

Motion to Recommit Rase to Auditor. 


Now comes Peyton Gordon. Esquire. Cnited States Attorney for 
the District of Columbia, representing the Cnited States Shi])ping 
Board Emergency Fleet Corj)oration. and moves the Court to re¬ 
commit the above entith'd ca.^e to the Auditor for the Dl.-^trict of Co- 
lumhia for the taking of additional evidence on hehalf of the 
^2) defendant; and that said reference he made general and also 


special for the purj)ose of permitting the defendant to give 

proof: 

1. As to the conversations had bv and between Maurice II. Eich- 

« 

Inug. j>laintiff. and R. E. Wood, of the I iiited States Shipping Board 
Emergency Fleet Cor])oration. which were referred to in the alleged 
telegram dated August d. 1917; and other conversiitions between 
plaintitt* and representatives of defendant. 
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2. On tlic (jiicstion of exported profits and damages alleged to 
have been suffered by the plaintiff in consequence of the alleged 
breach of the contract. 

3. On the (jiiestion as to whether or not the defendant was depend¬ 
ent for the receipt (»f logs n|)on floating them through unnavigable 
streams, and that the streams were in such condition that the logs 
could not be floated to the plaintiff or to his mills in such manner 
as to make them available for said plaintiff under the alleged con¬ 
tract. 

4. That the plaintiff’s stock was wholly inadequate to produce the 
requisite timber, and that he was dependent upon two small saw 
mills in McDavid, Florida, and had only six wood cutters in the 
woods, and that the ])laintiff’s claim that he was ready and willing 
to perform .«aid contract was untrue in fact. 

5. That the timber which the ]»laintiff alleges he had and which 
he claims he would have produced for the purj^ose of fulfilling the 
terms of said contract was defective and incapable of standing the 
usual tests applied in the trade. 

0. That the plaintiff had no binding or definite sub-contracts and 
further that the alleged suh-contractoi*s would not have furnished 
timber in order to permit plaintiff to perform said alleged contraet 
with defendant. 

7. That the alleged acceptance of the said plaintiff’s al¬ 
leged propoi^al dated August 2 and 3, 1017, was ])rocured from 
tlie defendant by nn.-istatement of fact: that the .‘^aid ])laintiff, 
prior to sending of said acceptance, .stated to the defendant’s agents, 
to-wit: one R. E. Wood, one Ferris and one TTaynen, that water oak 
was a proper substitute' for white oak in the making of ships, and 
that the ap])roval of the .\merican Ihiieau of Shipping would be 
given to such substitution, whereas in truth and fact, the said water 
oak could not he substituted for white oak in the con.'^truction of 
shi])s, and the American Rureaii of Shi])ping did not and would not 
give its approval to such substitution: and the orders of August 2 
and 3, 1917. were given wholly i!i reliance of said statements and 
repre.^en tat ions which were false' in ])oint of fact; that there was a 
mistake of fact e)n this point, which is material to the allegeel con¬ 
tract, and because of such mistake of f;ie*t, said alleged contrac't is 
not binding. 

The point to he argueel in support of the foregoing motion is that 
at the time the evidence was taken before the Auditor it was as.<umed 
by the Auditor, as shown by his Re])ort, anel wis likewise assumed 
bv eounsel for defendant, that the reference of this case to the Audi- 
tor was made pursuant to Section 27)4 of the Code of Law for 
<S4 the District of Columbia, which limited the issues to matters 
of account between the parties and defendant, accordingly, 
did not ])roduce its evidc'iice as to the matters hereinbefore men¬ 
tioned; that by the decision of the Court of Ap])eals it was determined 
the reference to the Auditor was made pursuant to the inherent power 
of the (’ourt, independent of the District of Columbia Code, to refer 
the ca.*^ to the Auditor in order that the actual i.«sues of fact might 
be defined and determined; and defendant, therefore, has not had 
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opportunity .to produce such evidence in accordance with the pro¬ 
cedure established by the decision of the Court of Appeals. 

PEYTON GORDON, 

United States Attorney for the Dis¬ 
trict of Columbia, Representing the 
Defendant. 


Ernest \V. Roberts, Esquire, 

Ginton Robb, Esquire, 

Attorneys for the Plaintiff: 

% 

Please take notice that I will present the above entitled motion 
to the attention of the Court on the 28th dav of October, at 10 o’clm*k 
in the forenoon, or as soon thereafter as counsel inav be heard. 

PEYTON GORDON, 

United States Attorney for the Dis¬ 
trict of Columbia, Representing the 
Defendant. 


Order Disposing of Preceding Motions of Plaintiff and Defendant. 

Filed February 1, 1922. 


Upon consideration of plaintifi’s motion to overrule and strike out 
defendant’s excef)tions to the Auditor’s Re])ort and for judgment on 
.Slid Report, and of defendant’s motions (1) to vacate and .<trike out 
the Auditor’s Report, (2) for leave to defendant to amend the ex¬ 
ceptions to said Auditor’s Report and to file additional exceptions to 
said Report in accordance with the additional and amended excep¬ 
tions thereto annexed, (8) for findings of law annex(‘d to said motion 
based on said Auditor’s Report, and (4) to recommit the ease to the 
Auditor for the taking of additional testimony, it is, by the Court, 
this 1st day of February, 1922, 

Ordered, that plaintiff’s motion to overrule and strike out de¬ 
fendant’s exceiitions to the Auditor’s Report and for judgment on 
said Report, be, and the .'*ame herehy is, overruled; that defendant’s 
said motions (1) to vacate and strike out the Auditor’s Report, (.“>) 
for findings of law annexed to said motion based on said Auditor’s 
Report, and (4) to recommit the ca.<c to the Auditor for the taking of 
additional testimony, be, and each of said motions hereby is, 
•S.") overruled; and that defendant’s said motion (2) for leave to 
defendant to amend the exceptions to said Auditor’s Report 
and to file additional exceptions to said Rejiort in accordance with the 
additional and amended exceptions thereto anne.xcd, be, and the 
same hereby is, granted, and said amended and additional exceptions 
thereto annexed are hereby considered and treated as filed pursuant 
hereto, and the case is hereby ordered calendared for trial by jury 
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upon the is;?ucs made by defendant V j*aid additional and amended ex¬ 
ceptions to the Keport of the Auditor. 

WENDELL P. STAFFORD, 

Justice. 


Satisfactory as to form; 

ERNEST W. ROBERTS, 
CLINTON ROBB, 

Attorneys for Plaintiff. 
PEYTON GORDON, 

United States Attorney, 

Attorney for Defendant. 


And to the action of the Court in overruling plaintiff's 
said motion to overrule and strike out defendant’s exceptions 
to the Auditor's Re]>ort and for judgment on that report, and 
granting defendant’s said motion No. 2 to file additional and amended 
exceptions to the Auditor’s Ro|)ort, the plaintiff hereby notes an 
exception, and to the action of the Court in overruling defendant’s 
several motions (1) to vacate and strike out the Auditor’s Report, 
(•S) for findings of law, and (4) to recommit the case to the Auditor, 
the defendant hereby notes an exception. 

And the })laintill' hereby gives notice of his intention to a})ply 
to the Court of Appeals for the allowance of a special appeal. 

WENDELL P. STAFFORD, 

Justice. 


Plaintiff's Motion to l^aeate Order of February 1, 1922, <Scc. 

Filed February 21, 1922. 

*♦***♦★ 

Comes now the plaintiff in the above entitled cause, by and through 
his attorneys, and moves this Honorable Court to vacate and set aside 
its order of lYbruary 1st, 1922, whereby it was ordered: 

‘‘that plaintiff’s said motion to overrule and strike out defendant’s 
exceptions to the Auditor’s Report and for judgment on said Report, 
be, and the same hereby is, overruled: that defendant’s said motions 
(1) to vacate and strike out the Auditor’s Report, (3) for findings 
of law annexed to said motion based on said Auditor’s Report, and 
(4) to recommit the case to the Auditor for the taking of additional 
testimony, be, and each of said motions hereby is, overruled: and that 
defendant’s said motion (2) for leave to defendant to amend 
86 the exceptions to said Auditor’s Report and to file additional 
exceptions to said Report in accordance with the additional 
and amended exce])tions thereto annexed, be, and the same hereby 
is, granted, and said amended and additional exceptions thereto an¬ 
nexed are hereby considered and treated as filed pursuant hereto, and 
the case is hereby ordered calendared for trial by jury upon the issues 
made by defendant’s said additional and amended exceptions to the 
Report of the Auditor.” 
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and for leave to plaintifl' to tile an ann nded motion for judgment on 
said Auditor's Report, follows: 


(^)mes now the plaintifl' in the above entitled cause, by and 
through his attornev.-^. ami moves this Honorable Court to enter 
judgment for plaintiff herein u])on the Report of the Auditor filed 
in this ease, for the full amount femnd bv the Auditor to be due 
plaintiff as of September 1, ItMfi. together with interest thereon 
from said September 1. Ifilfi, and .Auditor’s ami Court costs, for that 
(1) the reference of .said cause to the Auditor was not \mder the 
CfKle but wa.- under the common law; (2) that said Common Law 
reference was by eon.siit of the parties thereto; (:l) that said Audi¬ 
tor's Reprnt was accepted by this Honorable Couit, and (4) foi- 
that exceptions to the Report of the Auditor numbered 3: (a), (/>). 
{('), (d), (r). (/) and (//), and (ach and ev(‘ry subdivision thereof is 
general, immaterial, irrelevant, not founde<l u|»on the pleadings in 
said cause or upon anv cvidenci' before the .\uditor. 

KRXKST AV. RORKRTS, 
CLINTON RORR, 


To Peyton CJordon, Ksf].. 

Cnited States .\ttornev; 


Attorne;i.^ for Plaintiff. 


Please take notice that the ff)regoing motion will be called to the 
attention of the Court for hearing th(*r(“on on Fri<lay, February 2L 
llt22, or the next motifui day of the Court, at RP.tKt o’clock A. M., or 
as soon thereafter as counsel may l)e heard. 


(’opv received this 21st dav of Februarv, 1022. 

PEA^TON CORDON. 


Order. 

Fiknl Februarv 24, 1022. 

« 

epon consideration of ])laintiff’s motion to vacate the ()rder of 
Februarv 1, 1022. and for leave to file an amended motion for judg¬ 
ment, said order being 

“that plaintifl’s said motion to overrule and strike out defendant's ex¬ 
ceptions to the .Auditor’s Report and for judgment on said re- 
87 port, be, and the .same hereby is overruled: that defendant's 
siud motions (1) to vacate and strike out the Auditor’s Report, 
(3) for findings of law annexed to .slid motion based on said .Audi¬ 
tor’s Report, and (4) to recommit the case to the .Auditor for the tak¬ 
ing of additional testimf)ny, h(‘, and each of said motions hereby is, 
overruled: and that defemlant’s said motion (2) for leave to defend¬ 
ant to amend the exceptions to said Auditor’s Rc])ort and to file addi¬ 
tional excef)tions to said Report in accordance with the additional and 
amended exceptions thereto annexed, be, and the same is, granted. 
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and said amended and additional cxcej)tions thereto annexed ai’e 
hereby considered and treated as filed pursuant hereto, and the case is 
hereby ordered calendared for trial by jury upon the issues made by 
defendant’s said additional and amended exceptions to the Report of 
the Auditor.” 


It is, by the Court, this 24th day of February, 1922, 

Ordered, tliat said order of February 1st, 1922, be, and the same is 
hereby vacated and set aside, with leave to plaintiff to tile within 
three days an amended motion for judgment on said Auditor’s Ke- 
t)ort. 

WENDELL P. STAFFORD, 

Justice. 

Defendant notes an e.xeeption to above order. 

ARTHUR II. DEIBERT, 

Of Covtv<el. 

Plaintiff's .1 mended Motion for Judgment. 


Filed February 24, 1922. 

(’omes now the ])laintiff in the above entitled cause, by and through 
his attorneys, and moves this Honorable Court to enter judgment for 
plaintiff herein u])on the Re])ort of the Auditor filed in this case, 
for the full amount found by the Auditor to be due jdaintiff as of 
September 1, 191tt, together with interest thereon from said Sep¬ 
tember 1, lf)19, and Auditor’s and Court costs, for that (1) the refer- 
(‘uee of said cause to the Auditor was not under the Code but was 
under the Common Law; (2) that said (’ommon Law reference was 
by consent of the i)artics thereto; (I>) that said Auditor’s Rejmrt was 
accef)ted by this Honorable Court, and (1) for that exce[)tions to the 
Report of the Auditor numbered d: (a), (b), (c), (d), (e), (/) 
and {(/), and each and every subdivision thereof is general, im¬ 
material, irrelevant, not founded upon the pleadings in Siud cause 
or uf)on anv evidence before the Auditor. 

ERNEST W. ROBERTS. 
CLINTON ROBB, 

Attorneys for Plaintiff. 
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Fiat of Justice Stafford. 


Leave to file granted. 


WENDELL P. STAFFORD, 

Justice. 


Order. 


Filed March 4, 1922. 

9|C 9tC 3k * 9(C 4c 

L’pon consideration of plaintiff’s amended motion, filed by leave 
of court on February 24, 1922, for judgment upon the R^ort of the 
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Auditor, and of defendant'.^ motions (1) to vacate and strike out 
the Auditor’s Report, (2) for leave to defendant to amend the e.\- 
ceptions to said Auditor’s Report and to file the additional and 
amended exceptions thereto annexed, (^») for findings of law an¬ 
nexed to said iiKJtion based on said Auditor’s Rej)ort, and (4) to 
recommit the case to the Auditor for the taking of additional testi¬ 
mony, it is, by the court, this 4th day of March, 10*22, 

Ordered, that plaint ill’s sai<l motion for judgment on said Report. 
1 k‘. and the same heix^hv is, overruled: that defendant’s said motions 
(1) to vacate an<l strike out the Auditor’s Report, (o) for findings 
of law annexed to .slid motion based on .slid Auditor’s Report, and 
(4) to recommit the case to the Auditor for the taking of additional 
te.<timony, he, and each of .slid motifins hereby is, overruled; and that 
ilefendant’s .su<l motion (2) for leave to defendant to amend the 
execfitions to .slid Auditor’s Re|»ort and to file additional excejitions 
to .Slid Rcjjort in accordance with the additional and amendt'd 
exceptions thereto annexed, he. and the same hereby is, granteil. 
and .Slid amemh'd and additional exceptions thereto annexed are 
hereby considered ainl tieated as tiled pursuant hereto, and the ca.<e 
is hereby ordered cali'iidared for trial by jury upon the issues made 
by defendant’s said additional and amended exce]>tions to the Report 
of the Auditor. 

WKXDKLL R. STAFFORD, 

Justice. 


Satisfactorv as to form: 

ERNEST W. ROBERTS. 

CLINTON ROBB, 

Aftornfjf.'i f(tr Plaint iff. 

And to the action of tin* Court in overruling plaintitV’s ameiide<l 
motion for judgment on the Re]>ort of the Auditor, and granting 
defendant’s said motion No. 2 to lilc ailditional and amend(‘d ex- 
ct‘ptions to the Aialitor’s Re]»ort, the plaintill* hereby notes an 
exception, and to the action of the (^)urt in vacating its order of 
February 1, 1022, herein, and granting leave to ])laintifi' to file an 
amended motion for judgment o!i the Auditor’s Re}»ort, and 
80 in overruling defendant’s .several motions (1) to vacate ainl 
strike out the Auditor’s Report for findings of law, and 
(4) to recommit the case to the Auditor, the defendant hereby note.s 
an e.xception. 

And the jilaintilf hereby gives notice of his intention to apply to 
the Court of Appeals for the allowance of a sfiecial ajipeal. 

And the defendant hereby gives notice of its intention to apply to 
the Court of Appeals for the allowance of a special appeal. 

WENDELL F. STAFFORD, 

Justice. 
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Order Alloieiny Special Appeal. 

Filed April 8, 1922. 

On consideration of petition for the allowance of a special appeal 
from the order of the Supreme Court of the District of Columbia 
entered therein on March 4, 1922, It is ordered by the Court that 
said appeal be and the same is hereby j^ranted. 

Per Mr. Chief .Justice SMYTH, 

April 8, 1922. 

true Copy. 

Test: 

IsEAL.l IIEXPY W. HODGES. 

('lerk oj the Court of Appeal.^ 
of the District of Columbia. 

Order Alloiriitf/ Special Appeal. 

Filed April 8, 1922. 

* * * * * . 

On consideration of ]»etition for the allowance of a special appeal 
from the order of the Suj)rcme Court of the District of Columbia 
entered therein fni March 4, 1922, It is ordered by the Court that 
said appeal be and the same is hereby granted. 

Per Mr. Chief Justice SMYTH, 

April 8, 1922. 

A true Copy. 

Test : 

IsEAL.] HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 

90 Plaintifj’s Assiynments of Error. 

Filed April 25, 1922. 

The Court erred in the following matters: 

1. In oyerruling [Jaintiff’s original motion of October 4, 1921, to 
oyerrule and strike out defendant’s exceptions to the Report of the 
Auditor and for judgment on that Report. 

2. In granting defendant’s original motion No. 2 of October 26, 
1921, for leaye to file amended exceptions to the Report of the 
Auditor. 

3. In oyerruling plaintiff’s amended motion for judgment. 



00 


UNITED STATES SIIirriNG BOARD, ETC., VS. 


4. Ill ^raiiling anicinlvtl motion Xo. '2 for leave to 

file amended exceptions to the Keport of the Auditor. 

f). In refusing to enter judgment for the jilaintitf on the Kej»ort 
of the Auditor. 

(). In ordering the ease calendared for trial by jury on defendant's 
alleged exceptions. 

EHXEST W. ROBERTS, 
CLINTON ROBB», 

Attorncifs for Plaintiff. 
I)f:fvnilant's At<sl(jnnitnt,'< of Error. 

Eiled April 2:>, 1022. 

The Court erred in the following matters: 

1. In overruling defendant's motion to vacate and strike out the 
Auditor's Report. 

2. In ov(*rruling <lefemlant's motion for findings of law anncx(‘<l 
to said motion ha.^ed on the Auditor's Report. 

2). In overruling defendant’s motion to recommit the case to tlie 
Auditor for the taking of additional testimony. 

X’ERNON E. WEST, 

As.'if. Vnited States Attorneif for thr 
Pisfriet of Cohinthia, Attornn/ for 
Defendant. 

!tl Mandate. 

Eiled Decemijei’ 22, lh22. 


Cnited States of America, .s>-; 

The President of the Ihiited States of America to tlu* 
[seal.) Honorable the .In.'^ticcs of the Supreme Court of the 
District of Columbia, Hreeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cau.'^' between Maurice II. Eiehberg, 
trading as National Timber Comj»any, plaintiff, and United States 
Shifiping Board Emergency Fleet Corporation, a Body Corporate, 
defendtint, Law No. 60,h24, wherein the order of the said Supreme 
Court entered in said cause on the 4th dav of March A. D. 1922, is in 
the following words, viz: 

Upon consideration of plaintiff's amended motion, filed by leave 
of court on February 24, 1922, for judgment uj>on the Report of the 
Auditor, and of defendant's motions (1) to vacate and strike out the 
Auditor's Report, (2) for leave to defendant to amend the exceidions 
to said Auditor’s Report and to file the additional and amended excep¬ 
tions thereto annexed. (3) for findings of law annexed to said mo¬ 
tion based on said Auditor’s Report, and (4) to recommit the case to 
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the Auditor for the taking]; of additional tostiinony, it i?, by the court, 
tliis 4th day of March, 1922, 

Ordered, that plaintiff'.s said motion for judgment on said Report, 
be, and the same lierehy is, overruled; that defendant’s said motions 
(1) to vacate and strike out the Auditor’s Report, (3) for 
‘92 findings of law annexed to said motion based on said Auditor’s 
Re})ort, and (4) to recommit the case to the Auditor for the 
faking of additional testimony, be, and each of saiel motions hereby 
is, overruled; and that defendant's said motion (2) for leave to de¬ 
fendant to amend the exceptions to said Auditor's Report and to file 
additional exceptions to said Report in accordance with the addi¬ 
tional and amended exceptions thereto annexed, be, and the same 
hereby is, granted, and said amended and additional exceptions 
tliereto annexed are lierehy considerc'd and treated as filed pursuant 
hereto, and the case is hereby ordered calendared for trial by jury 

)on the issues made hy defendant's sai<l jidditional and amended ex¬ 
ceptions to the Report of the Auditor. 

WEXDKLL P. STAFTORI), 

Justice. 

as hy the inspection of the transcript of the record of the said Su¬ 
preme Court, wliicli was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably to the act of 
(^ingress in such case made and jirovided, fully and at large appears. 

And whereas, in the present term of October, in the year of our 
l.ord one thou.smd nine hundred and twenty-two, the said cau.se came 
on to be heard before the .<aid Court of A]>])eals on the said transcrijit 
of record, on appeal and cro.<s appeal and was argued by counsel: 

On consideration wherc'of. It is now here ordered and adjudged 
by this Court that the order of the said Supreme Court in this cause 
he, and the same is hereby, aflirmed, tlie costs to be asse.«sed ecjually 
lietween the aj»])ealing jiarties, and that the said appellant, 
93 Maurice II. Kichberg, trading as National Timber Comi)any, 
recover against the said appellants. United States Shipping 
l>o{ird Emergency FleetCorfioration, Ninety-Five dollars and seventy- 
five cents for his costs herein expended and have execution therefor. 

December 4, 1922. 

You, therefore, are hereby commanded that such execution and 
jiroceedings be had in said cause as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Constantine -J. Smyth, Chief Justice of 
.•said Court of Appeals, the 22nd day of December in the year of our 
Lord one thousand nine hundred and twentv-two. 

HENRY W. HODGES, 

Cler/c of the Court of Appeals of the 

District of Columbia. 
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(’oitts of Maurice //. Eiciihery, Tradiny 
Xational Timber Company. 

Clerk VL*. $11.00 

Attorney. 

Trinting Record Cj. $84.75 


$05.75 


04 Motion to Strike Aflditional and A mended Exceptions. 

Filed Mav 2, 1024. 


Now conies the ]>laintill‘ in the above entith'd cause, by bis at- 
tornevs, and moves that this Honorable Court overrule and strike out 
defendant's additional and amended excejitions to the Auditor s re¬ 
port, Nos. 1, 2, 8, 4, 5 and 0, because said exceptions are not respon¬ 
sive to the pleadings nor to the evidence adduced before the Auditor 
in the above entitled eau.^e, and because said exeej>tions are general, 
immaterial, irrelevant and insutlieient in law. 

CLINTON ROHR, 

J. HARRY COVINGTON, 

Attorneys for PlaintijJ. 

To Peyton Gordon, Esip, 

United States Attorney, and 
Rolitba J. Laws, b^sip. 

Special Attorney: 

Please take notice that the foregoing motion will be for bearing be¬ 
fore Mr, Chief Justice Me(N)v, Fridav, Mav lOtb, at 10 A. M., or as 
soon thereafter as coun.sel can be beard. 

CLINTON ROHR, 

J. HARRY COVINGTON, 

Attorneys for Plaintijj . 

Received a copv of the foregoing motion and notice this 12tb dav 
of May, 1924. 

CROMELIN & LAWS. 


95 Supreme Court of the District of Columbia. 

Monday, June 2d, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

This cause came on to be beard on the plaintiff's motion tiled 
herein May 12th, 1924, to overrule and strike out the defendant’s ad- 






MArRICE n. EICHBERG, ETC. 



ditional and amended exceptions to the Auditor’s report, and after ar¬ 
gument, it is l)v the Court this 2d day of .lune, 1924, 

Ordered, That tlie ])laintiti‘'s motion be and tlie same is hereby 
granted and the defendant’s additional and amended exceptions to 
the Auditor’s report and each and every one of them are hereby over¬ 
ruled and stricken out, to which defendant prays an exception which 
is here noted. 

Thereupon the plaintiff objected to the filing of the defendant’s 
motion to recommit the ease to the Auditor and moved that the Court 
not permit the filing of the same, which motion by the plaintiff the 
Court took under advisement. 

JM) Motion to Recommit Case to Auditor. 


Filed June 2, 1924. 

♦ ♦♦♦♦♦♦ 


Now comes Peyton Gordon, Esquire, United States Attorney for 
the District of Columbia, representing the United States Shipping 
Hoard Emergency Fleet Corporation, and moves the Court to recom¬ 
mit the above entitled case to the auditor for the District of Columbia 
for the taking of additional evidence on behalf of the defendant; and 
that said reference be made general and also special for the purpose 
of permitting the defendant to give proof: 


1. As to conversations had by and between Maurice H. Eichberg, 
Plaintiff, and K. E. Wood, of the United States Shi[)ping Hoard 
Ihuergency Fleet CorjKiration, which were referred to in the alleged 
telegram dated August 8, 1917; and other conversations between 
jilaiiitiff and representatives of defendant; and certain documentary 
and other evidence tending to show that the contract between the 
plaintiff and the defendant was conditional upon the apjiroval of the 
American Hureau of Shi|)ping. and that such approval was not ob¬ 
tained. 

2. On the question of exjieeted jirofits and damages alleged to have 
been suffered by the iilaintiff in eonse<juenee of the alleged breach of 
eontract; and on the (jue:«tiou of damages alleged to have been 
suffered by the plaintiff in conse(|uenee of his dealings with the de¬ 
fendant. 

8. On the question of whether or not the defendant was dependent 
for the receipt of logs upon floating them through unnavigable 
streams, and that the .streams were in such condition that the logs 
could not be floated to the plaintiff or to his mills in such manner as 
to make them available for said ])laintiff under the alleged eon- 
tract. 


4. That the nlaintiff’s stock of timber and the stock of 
timber available to him at the places referred to in plaintiff’s 
testimony was wholly inadecjuate to produce the timber recpiired by 
the alleged contract between plaintiff and the defendant, and that the 
])laintifrs claim that he was ready, willing and able to perform said 
contract was untrue in fact. 
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T). That the tinihcr whioli llio phiintitr allc»i('s lie ]ia<l and which he 
claims he would have produced for the purpose of fullilling the terms 
of said contract was defective and incapable of standing the usual 
tests applied in the trade. 

G. That the j»huntill' ha<l no binding or definite sub-contracts and 
further that the alleged suh-contraetors would not and eould not have 
furnished the necessary timber to permit plaintiff to perform said 
alleged contraet with defendant. 

7. That the alleged acceptance of the .sud plaintiff’s alleged pro- 
posid, dated August *2 ami )>, IhlT, was procured from the defendant 
by misstatement of fact: that the said plaintiff prior to sending of 
.'^aid aeeeptaiice, statt^l to the defendant's agents, towit: one R. E. 
Wood, one Ferris and one llaynen, that water oak was a pro])er suh- 
.‘ititute for white oak and yellow pine in the making of ships, and that 
the approval of the American Rureau of Shipping would be given to 
such substitution, whereas in truth and fact the .<aid water oak was 
not a proper sub>titute for white oak and yellow j)ine in the eon.*itruc- 
tion of ships, as the plaintiff knew or should have known and the 
American Rureau of Shipping did not and would not give its ap- 
})roval to such s\il)stitution; and the orders of August 2 and d, ItHT, 
were given wholly in reliance upon said stattamaits and representa¬ 
tions which well* false in point of fact : that there was a mistake of 
fact on this point, which is mateiial to the alleged contract. 
ttS and because of such mistake of fact, .slid alleged eonti’act is 
not binding. 

The points to be argued in su|)port of the foregoing motion are 
.S't forth in the accompanying aflidavit. which is prayed to be read 
and consideied a part hereof. 

PEYTON OOltDON, 

I'nited Stafps AitfH'iiPji for the Dliitrirt 
of (’ohtmhln, Uepre^entiiKj the De¬ 
fendant. 


(Minton Rohh. Esipiire. 

.1. Harry Covington, Esquire. 

Sjiencer (lordon. Esquire. 

Attornevs for the Plaintiff: 

« 

Pleast* take notice that 1 will present thi* above entitled motion to 
the attention of the (Aairt on the — day of .lune. P.t24. at ten o'clock 
in the forenoon, or as soon thereafter as counsel mav he heard. 

PEYTON (lORlX)N. 

I'nited State.s Attorn* if f*n' the Distrief 
*tf ('(dnmhla. Iteprest ntinfj the De¬ 
fendant. 


I>ISTRI( T OK CoMMlUA. x.s 

Rolitha .1. Laws, being first duly ."W.un on oath deposes as fol¬ 
lows : 

That he has been employed by the <lcfendant as counsel in the 
above entitled ease and has maile an investigation of the facts in- 
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volvcd in the said ca.^e. That in the course of said investigation, 
attiaiit has interviewed witnesses who have given to aftiant statements 
in supjjort of the facts lieroinaftcr referred to as statements in sup¬ 
port of tlie facts hereinafter referred to as statements of witnesses. 

It appears from the records of tliis Honorable Court that on June 
20, 1918, on motion of the plaintiff, this cause was referred to the 
Auditor of the Court to audit and state the accounts and dealings be¬ 
tween the j)arties. By re])ort of the Auditor it appears that 
9i) said reference was ma(le under Section 254 of the Code of Laws 
of the District of Columbia. Tlie Court of Appeals held by 
its decision No. 8447, that the code applies only to actions at law 
wherein a mutual aceounting of the ])arties is involved; that the pres¬ 
ent case was not such a case and hence if the reference was to be up¬ 
held it must be done independent of the statute. By the said oi)inion 
of the Court of A])])eals it was held that the referenee was a valid ex¬ 
ercise of the inherent ])ower of the Court at common law to simplify 
and clarify the issues involved in the case. By a s])ecial concurring 
opinion, the Chief Justice of the Court held and it has not been de- 
ni(‘d, that hy the majority decision, a rule of practice in the District 
of (’olumhia of nearly forty years standing had been upset. There¬ 
fore, it clearly a])])ears of record that the counsel for the defense, 
concurring in the view of the Auditor that the reference was made 
umler Section 254 of the Code of Law for the District of Columbia, 

assumed that the reference involved onlv matters of mutual account- 

•' 

ing and did not submit before the Auditor, the full defense available 
to the defendant. 


It further a])pears from the records in this case that this Court, 
acting through Mr. Justice Stafford, permitted to be fded certain ad¬ 
ditional and amended exceptions to the Auditor’s report which raised 
the various defenses available to the defendant. By sj)ecial appeal to 
the Court of Appeals, said Court |)ermitted the filing of the addi¬ 
tional and amended exceptions, hut ruled that the suKstance of the 
exceptions had not hovn passed ui)on by this Court. It further a])- 
pears that this Honorable Court has now entered an order finding that 
eei-tain additional and amended exce]>tions to the Auditor’s report are 
had in substance, for the reason that the points sought to be raised 


by .‘jaid exceptions were not raised before' the Auditor of the District of 


Columbia. It apj)ears from the record of this Court that 


100 defendant made a motion for leave to file additional and 


amended exceptions, or in the alternative to recommit the 
cause to the Auditor and that this Court, acting through Mr. Ju.^tice 
Stafford, permitted said exce])tions to be filed. 

If these additional an- amended exceptions had been good in sub¬ 
stance it would be possible to ])rove the defendant’s case before a jury. 
Since, however, this court has now held that ceitain of .<aid exeeptions 
are (h'fective in substance, because of the fact that the ])oints were not 
raised before the Auditor, the defendant is denied the right to jwesent 


its complete defense. Accordingly, this affidavit is offered in sup- 
]K)rt of a motion to recommit the case to the Auditor for the taking of 
te.^timony, which constitutes, if true, a defense to plaintiff’s case, and 


which, due to an erroneous interi)retation both by the Auditor and 


or> 
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counsel for the dofenclant tliat the referenee to the Auditor was made 
under the provisions of District of Coliunhia Code, was not presented 
at the hearinjj; before tlie said Auditor. 

Affiant from tlie statements of witnesses he lias interviewed and the 
examination of certain documents, the authenticity of which lias 
been stipulate<l to by plaintiff’s counsel, avers his ability to prove the* 
following facts: 


That prior to August 1, DU7, the |)laintitf had communicated to 
the defendant several offers to supf>ly oak timber to the defendant. 
That in the latter ])art of .Tidy, Iff 17. the defendant was under con¬ 
tract to su])])ly materials for the buildinn of certain shi]>s for which 
contracts had been let by siiid defendant: that on account of the vast 
refjuirements of large timbers for .<aid ships, the defendant had been 
unable to obtain the nece.'^sarv timbers: that the defendant called a 
meeting of lumhermen at the offices of the defendant on Augu.'st 1, 


1917, at which meeting the plaintiff appeared without invitation. 

By the reijuirements of the defendant, it was necessary that 
101 the timber to be supplied for use in the building of said .dii]>s 
must be yellow pine and whit(‘ oak and that all timber and 
other materials going into .‘^aid vess(*ls must he pa.<sed upon and ap- 
])roved by the American Bureau of Shipping, that if such timber and 
materials were not approved by said Ihireau they could not be used in 
.<aid ve.^sels. That at said meeting of lumbermen on Augu.U 1, lffl7, 
the difficulties of supplying timber, especially in large sizes, were di.*i- 
eu.«sed, and the plaintiff thereupon i-epri'sented to the agents of the 
defendant, that since it appeared tlu* lund)ermen could not supply 
yellow June or white oak timhiu* in the large sizes re(juirt‘d for the 
building of said shi|»s. the |>laintiff pro|)osed that water oak he sub¬ 
stituted for yellow ]>ine and that if such water oak w(‘re ai*ee]>ted 
the jilaintiff could supjily largo (juantities of the .<ame reejuired 
sizes. Plaintiff further reprt'sented that he had sujiplied this water 
oak to a number of shij>builders in tin* Tnited States. The ilefend- 
ant's agent had no knowledge of the character of water oak referred 
to by tlie [daintiff, but reijiiested the jdaintiff to .<uhmit in writing an 
offer of the (juantity and sizes of the oak wliieh he could su]»])ly. to¬ 
gether with the juices thereof and the timi* in which he couhl dt'liver 
.said timber and stated that if tin* American Bureau of Shij>j)ing 
would aj)ju()ve the use of this material in .<aid ve.s.sels, the defendant 
would contract with the jdaintiff therefor. That on August 2, lffl7, 
the j)laintiff suhmitte<l an offer in writing to suj>j)ly white oak or 
water oak of certain sizes and (juantities and at certain stij)ulati‘d 
ju’ices and within a certain j>eriod of time. At the time this offer was 
submitted /o the agents of the def(*ndants again informed the jilain- 
tiff that if the American Bureau of Shijjping would at)j)rove the use 
of water oak, the defendant would give* us an order therefor. The 
jdaintiff" thereujxui .stated to the agt'uts of the defendant that it would 
take .some time to organize tlu* neci*ssarv force's to get out the 
lf)*2 timbt'r he had offerc'd and the agents of the defendant agreed 
to authorize the j)laintiff to make arrangements to get out said 
timber so that in the event the American Bureau of Shipping did 
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approve the u^e of water oak there would be no delay in supplying 
said tiinb('r. On August d, 1917, the agents of the defendant con- 
lirined this understanding with the plaintiff by telegram as follows: 

“As per our conversation yesterday you may proceed to make arrange¬ 
ments to get out enough timber for twenty schedules as per list fur¬ 
nished. Writing vou todav.” 


On the same day the agent for the defendant wrote the plaintiff as 
follows: 


“We desire you to get out *20 schedules as ])er list you recently fur¬ 
nished us, at the rate, if possible, of four (4) schedules ])er month. 
Mr. Ilavnen will see vou in Mobile within the next few davs.’* 

C' « 4' 


Thereafter, to-wit, on August 9, 1917, one of the agents of the de¬ 
fendant, that is to say. Win. 4. Ilaynen, met the ])laintiff' in Mobile, 
Alabama, and diseusse<l with him the arrangements to get out said 
timber. At this time said Ilaynen again stated to the iilaintiff' that 
the approval of the American lUireau of Shipping must be obtained 
before the order to tlie plaintiff should become absolute. Promptly, 
after August d, 1917, the agents of the defendant, as well as the 
plaintiff, communicated with the American Hureau of Shipping in 
regard to obtaining its ap])r()val to the supplying of said water oak. 
At or about August 20, 1917, tlie American Bureau of Shipping de¬ 
termined that water oak was unsuitable for u.se in the building of 
ships by reason of its porosity, its tendency to rapid deca\’*, its tend¬ 
ency to (juickly war]) and s])lit. Thereupon the ])laintiff was 
promptly advised that if he desired to get out these schedules of tim- 
l>er it would be necessary for him to sup])lv white oak and upon the 
plaintiff' advising that he could not possibly supply white oak the 
aforesaid conditional t*ontract was declared to be at an end. 
10.‘> Shortlv thereafter the aforesaid Win. J. Ilavnen at a con- 

« t 

ference witli the plaintiff' obtained a statement of the exj)endi- 
tures which ])laintiff had made in making the aforesaid arrangements 
to get out said timber and ascertained from the plaintiff' that the ex- 
])enditures made by him did not exceed the sum of $2,000.00. The 
defendant expects to be able to prove that the expenditures of the 
])laintiff' were considerably le.<s than the amount testified by him be¬ 
fore the auditor. 

It appears by the records of the ])roceedings in this case before the 
auditor that the ])laintiff' offered evidence uj)on which the auditor 
made his findings that 17 of the 20 schedules which the plaintiff' 
offered to furnish the defendant could have heen supplied in the 
region of the Escambia Biver at a cost of $24.8() per thon.'^and board 


feet of lumber. 

Affiant has interviewed and lias available between eight (<S) and 
twelve (12) witnes.'ies who will testify that it would have hc'cm totally 
im])Ossihle for the ])laintiff to have sup])lied said seventeen (17) sched¬ 
ules of timber from the Escambia River, because the timber did not 
exist in the necessary sizes and lengths required by the sidiedules; 
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that 0:5 a matter of fact tlic plaintiff could not have supplied from the 
available timber on the K.<cambia River as many as one (1) of said 
schedules. That by reason of siud testimony it appeal’s the j)laintiff 
could not have made the profits testified to hy him for the auditor. 
Said \vitne.s.<es available to the defendant would further testifv that it 

ft. 

would have been impossible for the defendant, even if the reejuisite 
timber existed on the Siiid Kscambia Itiver to have floated the same 
down the Kscambia River to a point wluue said timber mijiht hav(‘ 
been loaded on freijjiht cars as recjuired by the contract. Said wit¬ 
nesses available to the defendant would further testify, grant- 
104 injj; the availability of the timber on the Kscambia River ami 
the possibility that it could he h)aded on the cars, that the cost 
to the plaintiff would greatly exceed $*24.<SO per thousand board fi'et 
as testified to by the plaintiff, and his witnesses, before the auditor. 

Certain of the witnes.^es available to the dt*fendant would testifv t(» 

• 

facts which would directlv contradict material statements of the 

ft. 

jdaintiff and witnesses adduee<l by the plaintiff before the auditor. 
Said testimony tends directly to impeach the veracity and credibility 
of certain of j)laintifl‘’s witnes.«!es. 

( ertain other witnes.<es avjiilahle to the defendant would <j;ive te.<- 
limony tending to contradict testimony adduced before the auditor 
with regard to the plaintiff's alleged contract with one S. (). Rogers 
to suj)ply thre<‘ (.*>) .<chcdules of tin* aforesaid timber and would fur¬ 
ther give te.^timony showing that the .<aid Rogers could not have sup¬ 
plier! the necessary timber to enable the plaintiff to have complied 
with the terms of the contract of the defendant; that as a result of 
such testimony, the aforesaid testimony of the plaintiff before the 
auditor in regard to his contract with S. (). Rogers and his profits 
thereon would be defeated. 

The defendant has, at this time, present in the District of ('o- 
lundjia the nece-'^sary witnesses and documents to prove the foregoing 
facts, which through the misapprehension of its represc‘ntative before 
the auditor and the misapj)rehension of the auditor himself, the de¬ 
fendant has been deprived of the ojrjmrtunitv to pre.^ent. 

HOLITIIA .1. LAWS. 


Subscribed and sworn to before me this *2(1 dav of June, 19*24. 

MORGAN II. HKACII, 

Clerk, 

Uy F. K. CUNNINGHAM, 

Asii't Clerk. 
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.Memorandum, 


June 3, 10*24.—Order overruling objection of plaintifl’ to filing 
motion by defendant to recommit case to auditor and leave granted to 
file said motion, the hearing of set for June G, 10*24. 
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Memorandum of Court. 

Failed June 6, 1924. 

♦ ♦ I|c 4c ]4c 


On submission of a motion to recommit ease to Auditor. 

Tlie mandate of the (^)urt of Ai)i)eals, upon the appeal and cross 
a[>peal in this ea.'^, attirmed the order of Mr. Justice Stafford of 
March 4, 1922, this order heino set out in full in the mandate. 

This order in terms overmled a ])revious motion to recommit the 
ease to the Auditor. The onler further directed that the defendant’s 


amended and additional exee))tions, which, by the same order, the 
defendant was j>iven leave to file, “are hereby considered and treated 
as filed })ursuaiit hereto, and the ease is hereby ordered calendared for 
trial by jury upon tJte i^^snes made hif defendant’s said additional and 
amended e.reeptions to the Ivcport of the Auditor.” (Underscoring 
sup|)licd.) 

Were it not for the declaration of the Court of Appeals in its opin¬ 
ion delivered in disposing of the above mentioned appeal and cross 
appeal, in the following language, this Court would have felt bound 


to carrv out Justice Stafford’s order of March 4, 1922: 


“Whether the amended and additional exceptions are responsive to 
the pleadings and the evidence adduced before the auditor presents 
matters not raised by si)eeial a])]>eal, since they have not been pa.«sed 
upon by the court below.” 02 A])]). D. C. 194, 196. 


This appeal was decided December 4, 1922, and the Mandate 
thereon was filed in this Court on December 22, 1922. On May 12, 
1924, nearly one year and five months after the filing of the Man¬ 
date, the ])laintiff filed a motion to overrule and strike out the addi¬ 
tional and amended exceptions one to six inclusive, referred to above, 
ui)on the ground that they are not res})onsive to the pleadings 
100 nor to the evidence adduced before the Auditor and becan.'^e 
they are general, immaterial, irrelevant and insufficient in 
law. This motion was argued and submitted by counsel for the re¬ 
spective parties and granted by the Court. Thereupon the i)ending 
motion was filed by the defendant, and this too has been argued and 
submitted by the same counsel. 

The motion is to recommit the ease to the Auditor for the taking 
of additional evidence on behalf of the defendant and it asks that the 


reference be made general and .<peeial for the i)urpose of ])ermitting 
the defendant to give ju’oof. 

The motion is substantially the same as that submitted to and de¬ 


nied by Mr, Justice Stafford in his aforesaid order of March 4, 1922. 
It is how(‘ver accompanied and siij»ported hy an affidavit of defend¬ 


ant’s eounsel. 


But the order of Justice Staffoi*d Inis received the 


sanction and ajiproval of the (?ourt of Appeals, and to grant the pend¬ 
ing motion would, it seems to the Court, be challenging the judg¬ 
ment of the Court of Appeals. 


100 


UNITED STATES SHIPPING BOARD, ETC., VS. 


In some respects the course the case has taken is unfortunate, and 
it may be, as urged hy the defendant, that there is danger of a 
final judgment against it without a full defence being made. Hut 
here again the defendant is met by the language of the Court of 
A])peais. It is declared in its second opinion that 

“When the suit was originally brought, the court, on motion of 
plaintiff, and without objection by defendant, referred the case to 
the auditor, ‘to audit and state the accounts and dealings between 
the parties.’ A hearing was had by the auditor, at which a full and 
complete trial of the issues of fact was accorded, resulting in a re¬ 
port both of law and fact. It was not limited to questions of ac¬ 
counting, nor was accounting between the ])arties an important issue 
in the ca.se, since the action was for unliquidated damages, e.xcept 
certain minor particulars of deman<l relating to expenditures and 
services.” 0*2 Apps. D. C., 104, 7.97. 

In view of the foregoing the Court is constrained to deny and over¬ 
rule the pending motion. 

It may not he inap])ropriate to add that in the trial of 
107 the ca.'^e, couirsel for both parties should consider the course 
that should he taken in order that such judgment as may he 
entered in this Court, will u])on any review thereof by the Court 
of .\p])eals, enable that Court to make a final di.sposition of the case 
consonant with justice to the litigating parties. 

F. I.. SIDDONS, 

Justice. 

.Tune Gth, 1024. 

lO.S Supreme Court of the District of Columbia. 

Friday, .Tune Oth, 1924. 

Ses-^^ions resumed ])Ui’suant to adjournment. Mr. .Justice Siddons 
presiding. 

Upon consideration of the motion of defendant Hied herein .June 
2d, 1024, to iwominit this cause to the Auditor for the taking of 
additional evidence on behalf of the defendant, it is ordered that 
.Slid motion l>e, and it is hereby overruled. 

109 Motion for Judgment. 

Filed .June 9, 1924. 

*♦♦♦*** 

Now comes the plaintiff in the above entitled cause, by his attor¬ 
neys, and moves that judgment he entered for the plaintiff herein, 
for want of excejitions to the report of the Auditor filed in the above 
entitled cause, in the jirincipal sum of $116,346.13, together with 
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interest to September 1, 1010. in the sum of $11,138.10. and with 
interest at tlie rate of six per cent ])er annum on $116,346.13 from 
September 1, 1010, and Auditor’s and court costs. 

CLINTON ROBB. 

J. HARRY COVINGTON, 
SPENCER GORDON, 

Attorneys for Plaintiff. 

110 Objections to Motion for Judgment. 

Filed June 16, 1924. 


The defendant in the above-entitled cause objects to the granting 
of the motion for judgment filed in said cause by the plaintiff on 
the 0th day of June, 1024, upon the following grounds: 

1. Defendant re(iue.rts that this Court take judicial notice of, and 
in the absence thereof defendant hereby offers to make proof of, 
the following: 


(a. ) An Act of the Congre.'^s of the United States known as ‘‘Ship- 
])ing Act, lf)16.” ap])rovcd September 7, 1016; 

(/>.) An Act of the Congress of the United States approve<l June 
IT). 1017. known as “An Act Making appropriations to supply urijrent 
deficiencies in appropriations for the ^Iilitary and Naval Eslablish- 
ments on account of war oxi)enses for the fiscal year ending June 
thirtieth, nineteen hundred and seventeen, and for other purpo.‘<es'’: 

(e.) An Exeeiitive Order issued by the President of the United 
Slates on the 11th day of July. 1017, in pursuance of th(‘ .\et of 
Congress approved June lo, 1017. above referred to; 

2. That hv loason of the aforementioned Acts of the f’ongress 
of the United States and the aforesaid Executive Order of the Presi¬ 
dent, this Court has no jurisdiction over the aforesaid cause of action 
brought by the jJaintiff. hut that the cause of action of the [Jaintitt*, 
if any. should be brought in the Court of Claims of the United States. 

3. That the plaintiff ought not to have or maintain his aforesaid 
action against the defendant because: 

in.) The defendant was formed in pursuance of the aforesaid Act 
of Congress approved September 7, 1916, and all its cai»ital stock 
is and at all times has been held for an<l on behalf of the United 
States, and that the defendant from the time of its formation 
until the present has acted and does now act for and on be¬ 
lli half of the Ihiited States and in no other capacity whatever: 

and further, by virtue of the aforesaid Executive Order issued 
l»v the President of the United States, the defendant from the time 
of the issnanei* of said Executive Order of the President until the 
)>res(*nt has exereiseil and does now exercise such power and au¬ 
thority vested in the President of the United States by the afore¬ 
said .Vet of Congress apjiroved June 15, 1917, as are delegated by 
said E.xecutive Order to the defendant; and the defendant acted 
in pursuance of the power and authority so delegated to it and 
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solely for and on behalf of the rnitol States in and with respect to 
each and all of the transfictions, matters and things out of which 
the siipposi'd cause or causes or action sued upon by the plaintiff 
are allejied to or could have arisen; wherefore, each and all of the 
acts of the defendant in such respect wen* acts of the United States, 
and the suit of the plaintiff on account of such acts is in fact and 
in effect a suit ajj^ainst the United States which may not be main¬ 
tained in this (’ourt but is maintainable, if at all, only as 1)V law 
provided: 

(h.) The rresident of the United States, on the 11th day of July, 
1017, in pui*suance <»f the section entitled '‘Emergency Ship])in^ 
Fund” of an .\ct of Uoniiiess approved June lo, 1017, as afore¬ 
said. executc'd and issu(*d an l'7\ecutive Order, as aforesaid, confer- 
rini; certain powers ami duties upon th(‘ defendant, the said Executive 
Ord(‘r b(‘in^ in w(U’<ls ami fi^^ures as follows: 

“Uv virtue of authoritv vested in me in th(‘ section entitled ‘Emer- 
« • 

^eiiey shi])pinii fund' of an act of ron‘:;ress entitled ‘An act makim: 
appropriations to su|)plv urnent deJieieneies in appro]uiations for 
the Military ami Naval f'.stahlishments on account of war ex])enses 
for the fiscal ye'ar emlinjj: June thirtieth. ninet(‘en hundred and 
s<'V(‘nte(*n. and for other purjtoses.' apjU’oved June lo, 1017, 
1 12 I h(‘i(*by dire ct that the United States Shippiui; Hoard Emer- 
<i('ncv I'leet Corporation shall have and exercise all ])OW(‘r 

and authoritv vested in me in said section cd said act. in so far as 

« 

aj)plicable to and in furtherance* of the* e*e>nstruction of vesse*ls, the* 
pure*hase e»r rcejuisitieenin^ e)f vessels in pre)eess of construction. 
whe‘ther on the wavs or alreadv launched. e»r of e*e»ntrae*ts feu* the* 

ft ft 

constru(*tion e)f sue*h ve*ssels. and the e'ennjJetiein theree)f, and all 
powe*r ami autheerity applie*able tee ami in furtheranee of the ])re>- 
eluctiein, ])ure*hase. and re(juisitie)nin<j: of mate*rials fe)r ship ceenstrue*- 
tion. 

‘■.\nd 1 ele> further elir(*e*t that the* Unite*d State*s Ship])in.u; He)ard 
shall have ami exereij^e all power ami autheerity vesteel in me in 
saiel scctiem of said act. in so far as applie*al)le tee and in furtherane*e* 
of the takinji over eef title or pe)sse*ssie)n. by jeurchase e)r reejuisition 
ed e*on.<true*teel ve.‘«sc'ls. eu* ]>arts thereeef. e)r e*harteis therein; anel tlu* 
eeperatiein. manauement ami elispeesition eef sue*h vessels, ami of all 
other vessels heretofore eer hereafter acejuireHl by the Uniteel States. 
The peewers herein dele^ateel tee the Unite'd States Shippinji Hoard 
mav. in the discretion of .sud board, be exercised directlv bv the 

• ft 

said board or by it through the United States Shipj)in" Hoard T0m(*r- 
irency Fleet Coqjoration. or through any other cor])oration organized 
by it for such purpose.’’ 


That in cornjdiance with the afoiesaid ()rd(*r and by virtue thereof, 
the defemlant. In'ing the corporation mentir)n(*d therein, has acted 
at all times since .slid Executive Order was issued as the agent of 
the Unite<l States in and about the constru(*tion (d Ships and the 
production and imrchase of materials for ship (*onstruction. as de¬ 
scribed in said Order, and in the cancellation of contracts for the 



MAXnilCE H. EICHBERO, ETC. 


103 


purchase of materials for ship construction, and that in all the trans¬ 
actions, niattei's and thinj^s out of which the supposed cause or causes 
of action sued upon by the plaintiff are alleged or could have arisen, 
the defendant acted solely under the direction of the President by 
virtue of the authority confeiTcd bv said Act and bv said Executive 

V V ft. 

Order, and as the agent for and of the United States, of which Act 
and Executive Order and action by virtue of the authority con¬ 
ferred thereby the plaintiff had notice at the time of the trans¬ 
actions, matters and things out of which the aforesaid supposed cause 
or causes of action are alleged or could have arisen. 

113 4. That the reference of the above-entitled cause to the 

Auditor of the 8u])reme Court of the District of Columbia 
was not consented to by the defendant and the report of .said Audi¬ 
tor should not be con.<idertHl by the court of form the basis of a 
judgment against the defendant. 

o. That the reference of the above-entitled cause to the Auditor 
was made jmi'suant to a motion of ])laintiff so to refer said caiL^^e 
under the ])rovisions of Section 204 of the Code of Law for the Dis¬ 
trict of Columbia, that the siud order of the court was for the said 
Auditor “to audit and state the accounts and dealings between the 
parties herein,” and that the jurisdiction of the said Auditor ex¬ 
tended only to matters of aceounts and dealings between the ])arties, 
but that the .siid Auditor, without con.sent of the defendant, took 

testimony on all the issues framed in the afore.^^aid cause of action 
« 

and made re]>ort thereon: wherefore the said re])oi*t of the Auditor 
should not be considered by this court or form the basis of a judg- 
iiK'nt against the defendant. 


b. That the r(‘]>ort of the Auditor filed in this cause should not be 
considered bv tins court in reference to any matters or findings of 
fact not involved by a reference to the said Auditor under the pro¬ 


visions of Section 204 of the Code of Law for the District of Co¬ 


lumbia. 

7. The jdaintiff failed to ])rove before the Auditor and has failed 
to otherwi.^e prove in this cause the contract referred to in the decla¬ 
ration of plaintiff or any contract what.soever. 

(S. The evidence before the Auditor did not establish anv basis 


for tbe finding of tbe Auditor in favr)r of the plaintiff of antiei])a- 
torv profits. There was no te.^stirnonv before tbe Auditor of the 
ability of the plaintiff to supply at the prices testifu'd to the 
114 timber referred to in the alleged contract between the plain¬ 
tiff and the defendant; nor was there testimony before the 


Auditor that the plaintiff could have su])plied .said timber within 
the time recjiuixMl by tbe said alleged eontract or within any time 
whatever. The testimony before the Auditor as to profits was re- 
nK)fe. .speculative and uncertain. 

1>. That by rea.'^on of the ])ower of the defendant, as the agent 
of the President of tbe United States, as hcreinl)efore fully set forth, 
to cancel contracts for the purchase of materials for shipbuilding, 
which ])ower existed as aforesaid prior to and at the time of the 
alleged contract with the plaintiff, the plaintiff is not entitled to 
recover anticipatory profits in this cause of action. 
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10. That iho allojjoO contrart hotwion the plaintiff and the de¬ 
fendant, if any eontraet, shows on its face to be a eonditional con- 
traet and lU) evidence has heen adduee<l to prove the condition in 
said eontraet. 

11. That tlie alle^ied eontraet between tlie plaintiff and the de¬ 
fendant ]>ui 7 )orts to have heen made in hehalf of the defendant hv 
one R. K. Wood, and the plaintilf has failed to prove that the said 
R. Iv Wood was authonze<l to si^n said eontraet or to hind the de¬ 
fendant thereto. 

I'J. That if the pendin;^ motion f(»r judgment is granted, the de¬ 
fendant has hi'en and will he de]>iived of its right of trial hv jury 
of the issues made hv the pleadings in this cause. granttKl hv the 
Seventh .\men<lment of the ('onstitution of the United States, and 
that the defendant has at no time waiv(*d its said right of trial hy 

l.‘l. 'Fhere has heen no eonlirmation of the Report of the Auditor 
hy the court in this cause. 

14. 4'hat tliis court should follow the mandate of the Court 
llo of Appeals of the District of (^dumhia tiled December 2*2. 

Ih22. allirming the action of this court in overruling a mo¬ 
tion of plaintilf for judgment on the re)»ort of th(‘ Auditor in this 
cause. 

h”). ddiat this court shouhl follow the aforesaid mamlatt* (d tlu* 
Court of Appeals of the District of Columhia. allirming the aeticai 
of this e(nirt in eah'ndaring for trial before a juiv the issiu's made 
in this cause hy the defemlant's additional and amended exee])tions. 

1(1. That this court should vacate its order of .June 2. Ih21. grant¬ 
ing the motion of the ])laintitf to overrule ami strike out the defend¬ 
ant’s a<lditional and amended exceptions t() the report of the Auditor 
in this cause. 


17. That this c<»urt shonhl vacate* its order date<l March 4. 11)22, 
overi'uling the defendant’s motiems (1.) to vacate and strike out 
the Rej>ort of the .\uditor lile<l in this cause; (•>.) for findings of 
law based on said Re]»ort of tin* Auditor, which said motions were 
file<l in this cause* hy the elefendant on October 2(). 11)21, and upon 
vacating its said older should grant said motions. 

IS. That this couit should vacate its order dateel .lune (>. 11)24. 
(•verruliiig tluMlefendant’s motion tiled in this cau.<e (»n .lune 2. 11)24. 
to recommit this cause to the Au<litor for the taking of aehlitional 
testimony, and upeui vacating said onler should grant said motion 
of the d(*fendant. and p(‘rmit the defendant to a<lduce l)efore the* 
Auditor the witne.^sses to prove the facts referred to in said motion. 

11). That the Re])ort fileel hy the Auditor in this cause does not 
constitute any l(‘gal limling uf)on which a judgment for the plain- 
till' mav he based. 


11(> 20. That a jury shoiild be now impanelled to try the i.ssues 

raised hy the pleadings in this cau.^e. 

21. That a jury should be now impanelled in order that the de¬ 
fendant might present to the court and juiy its objections to the 
report of the Auditor filed in this cause. 
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22. That a jury sliould bo impanelled in this cause so that the 
defendant might make a prolfer of testimony and pro]>erly present 
to llie court and jury its testimony in defenee of the plaintiff’s 
alleged eau.^e of aetion. That if the defendant is given opportunity 
to make proffer of the testimony of its witnesses, it will produce 
before the coini and jury a number of witnesses now present and 
in attendanee upon the court to prove the facts set forth in the affi¬ 
davit of counsel formitig a ]iart of the defendant’s motion to re¬ 
commit this cau.^e to the .\uditor which said motion was filed in 
this cause on June 2, 1024. and which said statement of facts is 
hereby made a part hereof by referenee. That certain of said wit- 
ne.'sses, if permitted by the court, would testify to facts showing that 
certain testinK)nv m{it(‘rial to ])laintiff”s case adduced hy the plain¬ 
tiff befoiv the Auditor was and is false and fraudulent. That the 
t(‘stimony of the witnesses last aforesai<l was not discovered by the 
defendant until after the hearing of this cau«e before the Auditor. 

2.‘). The defendant hereby renews .all of its pleas, motions, re¬ 
el nests, objections and exee])tions at any time made during the pro- 
(•(‘edings in this cause from the time of the fding of the declaration 
herein to the present time. 

Defendant prays that all of its said pl(‘as, motions, requests, ob¬ 
jections and e.xei'ptions which appear of record in this cause be 
considered as a part hereof as if fully s^et forth. 

11 es| >ect f u 11 y submitted. 

rXlTKD STATKS SHlPriNG HOARD EMER- 

OEXfT FLEET OORPORATTOX, 

Hv PEYTOX OORDOX. 

% 

1 17 Peyton Gordon, 

United Stat('« Attornev. D. C.: 

t 

Stej)hen Parker, 

.\.*^sistant to the GeiH'ral Counsel, 

Ihiited States Shi]»))ing Hoard. 

Ihniagency Fleet Corjxu’ation: 

Hoi it ha J. Laws, 

Special Counsel, 

United States Shipping Hoard, 

Emergency Fleet Corporation, 

(’ounsel for the Defendant: 

Me.ssrs. J. Harry Covington, 

Clinton Robb, 

Spencer Gordon, 

Attornevs for tlie Plaintiff: 

Plea.-se take notice that we shall submit the above objections to 
the attention of Mr. Justice Siddons, of the Supreme Court of the 
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Distrirt of Columbia, at the time of the heurinj; of the Motion for 
Judgment tikM in the above-entitkMl eause on June 0, 19*24. 

PEYTON OOHDON, 

UnItefI StatrK Attornci/, I). 
STEPHEN HAKKEH, 

Assistant to the General Connsef. 

Vnited States Shippinrj Board 
Bni erf/e no If Fleet C orporation ; 
BOLiTIIA J. LAWS, 

Special Counsel, Vnited States Ship¬ 
ping Hoard Kmergcneu Fleet Cor¬ 
poration, 

Counsel for the Defendant. 

Its Supreme Court of the District of Columhia. 

Monday, June Kith, 1921. 

Se.ssion resume<l j)ui'suant to adjournment, Mr. Justice Siddons 
presiding. 

♦ ♦ ♦ * ♦ sic * 


'I'his caust' comes on upon the jJaintill's motion for judgm(*nt on 
the .Auditors re]»ort for want of exceptions thereto filed herein (»n 
Juno 9. 1924, and upon the defendant's written objections to said 
motion for judgment, twenty-three in number, tih'd herein on .lime 
K), 1924, and after argument thereon the Court grants the reipu sts 
<»f the defendant eontaineil in paragraphs one and twenty-three of 
said objections to the motion for judgment and overrules separately 
the ohjeetions contained in ]»ara.graj>hs two to twenty-two, inclusive, 
of the defendant's ohjeetions to motion for judgment. 

.And thereujion it is eimsidered that tlie plaintiff's motion for 
judgment be granted and that the plaintiff recover against the di*- 
feiidant in the principal sum of One hundred sixteen thousand 
three hundreil forty six and 19 100 dollai's (f?l 10,940.19). together 
with interest to Se])tember 1, 1919, in the sum of ICleven thousand 
one hundred thirty eiglit and lOdOO dollars ($11,19S.10). an<l 
with intere.'t at the rate of six (0) per cent y)er annum on Oni* hun¬ 
dred sixteen thousand tliree hun<lre<l forty six and 19, A()0 dollai's. 
($110,940.19) from September 1. 1919, being the money ])ayabh' 
hy said defendant to plaintiff by rea.«on of the premises, together 
with the co.«ts of suit, to he taxed by the (Jerk, including the .Vudi- 
tor’s fee, and that the plaintiff have e.xecution thereof. 

And to the overruling of each of the objections two to twenty- 
two. inclusive, of the defendant to tlie motion for judgment. 


119 the defendant through its c<nin.<el notes an exception, ami to 
the granting of plaintiff^ motion for judgment the defend¬ 
ant note's an exception, and the defendant gives notice in open Court 
of an appeal to the Court of Appeals. 
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Supreme Court of the District of Columbia. 

Saturday, June 28th, 1924. 

Session resumed pui'suant to adjournment, Mr. Justice Siddons 
])residing. 

Upon consideration of tlie motion of defendant filed herein June 
24, 1024, for an order ]>erniitting defendant to prosecute its appeal 
to the Court of A])]>eals from the judgment entere<l in this cause 
June It), 1024, without furnishing an undertaking for costs on ap¬ 
peal, and without furnishing an undertaking to operate as a super- 
sedea.s, for damages and costs on appeal, and that execution on the 
aforesaid judgiiK'Ut he stayed pending the outcome of said appeal, 
it is ordered that said motion he, and the same is hereby overruled, 
to which defendant by its Attorney jirays an exception, which is 
hero noted. 

Thereupon, defendant by its Attorney moves the Court to fix the 
amount of undertaking on appeal, which motion is granted, and the 
maximum of an undertaking to oj)erate as a supersedeas is hereby 
lixed in tin* sum of Two humlred thousand dollars ($200,000.00), or, 
for costs only in the sum of One hundred dollai*s ($100.00), with 
leave to deposit the sum of fifty dollars ($50.00) with the Clerk, 
in lieu thereof. 


Mniioraudiim. 


July 8, 1924.—$50 de])osited in lieu of a])peal undertaking. 
120 Filed July 8, 1924. 

((^opy.) 

The Commercial National Dank, Washington, 1). C. 

1 rrevftcaltlr Letter of Credit. 


$200,000/09. Washington, 1). C., July o, 1924. 

Clerk 8ui)reme (5)urt of the District of Columbia, Washington, D. C. 
Dear Sir : 

.At the reqest and for the Cnit(*d States Shipping Board Emergency 
Fleet Corporation, a Corporation organized and existing under the 
laws of the District of Columbia, we herebv authorize vou as Clerk of 

•- t/ 

the Supieme Court of the District of Columbia, to value on the Com¬ 
mercial National Bank, Washington, 1). C., for a sufficient sum not 
e.xeeeding $2fH),()()0.0(l, to di.'^charge any final judgment of the Su- 
I>reme Court of the District of Columbia, in favor of the plaintiff in 
the case of Maurice II. Eichberg, trading as the National Timber 
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Company vs. Uniltd Stales Sliippin^ I>oar(l Kinergeney Fleet Cor- 
l>oratioii (known on the dm'ket of the Sii])renie Court of the Distriet 
of Columbia as “at law No. 00,024*'), whieh may be atlirmecl V)y man¬ 
date of the Court of Aj)i»eals of the Distriet of Columbia and any 
other Appellate Court to whieh the said cause might be taken. 

We hereby agree that any draft by virtue of this eon firmed irre¬ 
vocable letter, and in accordance with above terms, shall meet with 
due honor uj)on tire.'^entation at the Commercial National Bank at 
Washington, D. C. 

This letter of credit is not negotiable. 

A erv trulv vours, 

THE COMMEKCTAT. NATIONAL BANK. 
WASIIINOTON, 1). C., 

By I.. A. SLAUGllTEK, 

Vive President. 


O. 


K. 

11. JOHNSON. 
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Stipulation. 
Filed July lt)24. 


Whereas, on the Ihth day of June. 1924, the defendant in the 
above entitled cause in oj)en court noted an ai)peal from the judg¬ 
ment of the Supreme (^nirt of the Distriet of Columbia entered on 
said date again.st the said defendant, and thereafter the Supreme 
('ourt of the District of (’olumbia fixed the maximum of an under¬ 
taking to operate a.s a supersedeas in the sum of Two Hundred Thon- 
.smd Dollars, and 

Whereas, it is desired by tlie .slid defendant to give an irrevocable 
letter of credit to the Clerk of the Supreme (*ourt of the District of 
Columhia in lieu of the undertaking to operate as a supersedeas and 
that .Slid letter of credit shall operate to stay execution on the afore¬ 
said judgment, and 

Whereas, the plaintiff in the above entitled cause is willing that 
said letter of credit shall be accepted in lieu of an undertaking as 
aforesaid. 

Now, therefore, it is hereby .stipulated and agreed by and between 
counsel for the jdaintiff and counsel for the defendant in the above 
entitled cause that the .«aid defendant may give to the Clerk of the 
Supreme Court of the District of Columbia letter of credit from the 
(Commercial National Bank of the District of Colummia, by the terms 
of which the said bank authorizes said (lerk of the Supreme Court of 
the District of Columbia to value on said bank for a sufficient sum not 
exceeding Two Hundred Thousand Dollars to discharge any final 
judgment in the above entitled can.'^e which may be upheld by the 
Court of Appeals of the Di.striet of Columbia, and/or any 
122 other Appellate Court of competent jurisdiction of the said 
case: that the said letter of credit when furnished as aforesaid 
shall have the same force and effect in staying execution on the afore- 
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SiiiJ judgment in said cause as if an undertaking, to act as a super¬ 
sedeas, had been furnislie<l under the provisions of the rules of the 
("ourt of Appeals of the District of Columbia, and that pending a 
linal judgment after appeal or aj>peals of the aforesaid, execution on 
the judgment in the above entitled cause shall be stayed. 

CLINTON ROBB, 

Counsel for Plaintiff. 
PEYTON GORDON, 

United States Attorneif. 
BOLITHA J. LAWS, 
Counsel for Defendant. 

l*2d Defendant's Assignments of Ivrror. 


Filed .Tulv d. 1924. 
The Court erred in the following matters: 


1. In granting ])laintin"s motion to overrule and strike out defend¬ 
ant's additional and amended exceptions to the Auditor’s Report and 
in refusing to permit the ease to be tried before a jury on said addi¬ 
tional and amended exee|)tions. 

2. In overruling defendant's-motion to recommit the case to the 
Auditor for the taking of additional testimony. 

.2. In overruling defendant’s objections to })laintitl’’s motion for 
judgment. 

4. In granting plaintilV's motion for judgment. 

o. In liolding that the Suju’eme Court of the District of Columbia 
had jurisdiction over this cause of action. 

(). in permitting the jdaintilf to have and maintain this cause of 
action. 

7. In considering the report of the Auditor of the 8u])reme Court 
of the District of Columbia as a basis of judgment against the defend¬ 
ant. 

iS. In considering the report of the Auditor of the Supreme Court 
of the District of Columbia in Siiid case. 

9. In considering the report of the Auditor of the Supreme Court 
of the Di.strict of Columbia in .^aid case with rcs])ect to the matters 
otlicr than matters of accounts and dealings between the parties. 

10. In allowing the plaintilf as a ])art of the judgment against the 
defendant to recover anticipatory profits. 

11. In refusing to find that the alleged contract between the plain¬ 
tiff and defendant in said cause was conditional on its face and 

that no evidence had been adduced by the plaintiff to prove 
124 said condition in said alleged contract. 


12. In refusing to find that the plaintiff had failed to prove 
a eontract binding on the defendant. 

Id. In denying the defendant a right of trial by jury of the issues 
made by the pleadings. 

14. In refusing to follow the mandate of the Court of Appeals of 
the District of Columbia filed December 22, 1922 affirming the action 
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of the Supreme Court of tlie District of Columbia and overruling a 
motion of plaintiff for judgment. 

15. In refusing to follow the aforesaid mandate of the Court of Ap¬ 
peals affirming the action of the Supreme Court of the District of Co¬ 
lumbia in cahaidaring for trial before a jury the issues made in this 
cause by the defendant's additional and amended exceptions. 

IG. In granting the judgment for the i>laintitf on the report of the 
Auditor. 

17. In refusing to impanel a jury to try the issues raist'd by the 
pleadings. 

18. In refusing to impanel a jury that the defendant migh// pre¬ 
sent to the Court and jury its ohjc'ctions to the report of the Auditor 
filed in this cause. 

10. In refusing to impanel a jury so that the defendant might 
make a proffer of testimony of its witnesses. 

PKYTOX GORDON, 

Vnitvd Staff Attorn ft/: 
HOLITIIA .1. LAWS, 
Aftornfi/s for Defendant. 

Service of the above Assignments of Krror acknowledged this Grd 
(lav of Julv, 1024. 

CLINTON ROBB, 

At to met/ for Plaintiff. 

125 Demfj nation of Record. 

Filed July 8, 1024. 

The defendant having perfected an appeal herein to the Court of 
Appeals of the District of Columbia on July A, 1024. hereby reciuests 
the Clerk of the Su])r(‘me Court of the Distiict of Columhia to pre- 
]>are, at the defendant’s exi)ense, a transcript of the nrord on ai>peal, 
including therein the following juipers and proceedings, namely: 

1. Dec. 21, 1017.—Declaration and bills of particulars, complete. 

2. Jan. 2i>. 1018.—Pleas. 

A. Feb. 0, 1018,—Motion to strike out plea No. 1 Min. GtVuOO. 

4. Feb. 0, 1018,—Memorandum of Joinder of Issue on 2nd plea. 
Memo, of Note of Issue and notice of trial. 

5. Feb. 25, 1018,—Motion by plaintilf to refer cause to Auditor. 

G. June 10, 1018.—Memo, order striking l.<t i)lea. 

7. June 20, 1018.—Order of Reference to Auditor. Original. 

8. July 2. 1018.—Motion for replead(‘r. Min. (>7-4i». 

0. Sept. 17, 1018.—.Vdditional Pleas. 

10. Oct. 8. 1018.—Demurrer to Additional Pleas. Min. G7-111. 

11. Dec. 10, 1018.—Memo, of order sustaining demurrer to addi¬ 
tional pleas. 

12. Jan. 2, 1910.—Amendment to Additional Pleas. 
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13. Jan. 7, 1910.—Deinurror to Additional Pleas as amended. 

Min. Min. (17-143. 

14. Jan. 13, 1919.—Memo, of order su^taining demurrer to addi¬ 
tional pleas as amended. 

17). .July 17 ,1919.—Auditor’s Report. 

1(). Aug. K), 1919.—Exceptions to Auditor’s Report. 

12() 17. Aug. 23, 1919.—Motion to contirm Auditor’s report. 

Min. 08-292. 

18. Nov. 12, 1919.—Order denying plaintiff’s motion to strike 
Defendant’s exceptions, etc. 

19. Dee. 30, 1919.—Motion to vacate orders of Nov. 12, 1919. 
Min. 08-373. 

20. .Ian. 19, 1920.—Memo, of Plaintiff's motion to advance. 

21. Jan. 20, 1920.—Order overruling motion to vacate order of 
Nov. 12, 1919, etc. 

22. Jan. 30, 1920.—Order granting Motion to advance. 

23. A]n*il l.*l, 1920.—Memorandum of verdict. 

24. April 19, 1920.—Memo, of judgment. Min. 68-407. 

23. Summarv of evidence taken before the Auditor and submitted 
with his report. 

26. The date and appearance before the Auditor and recitals on 
l»age 1 of the record. 

27. The opening statement of counsel for defendant in three para¬ 
graphs on j)age 2 of the record. 

28. The Rill of Exceptions. 

29. The Mandate of the Court of Appeals. 

30. Oct. 4, 1921.—Plaintiff’s motion to overrule and strike out de¬ 
fendant’s exceptions to Auditor’s Report for judgment on said Re¬ 
port. 

31. Oet. 26, 1921.—Defendant’s motions (1) to vacate and strike 
(Hit Auditor's Report, (2) for leave to file amended exceptions, (3) 
r(‘(|uests for findings of law, and (4) to recommit case to Auditor. 

.‘>2. Eel). 1, 1922.—Order disposing of preceding motions of plain¬ 
tiff and defendant. 

3)3. Eeh. 21, 1922.—Plaintiff's motion to vacate order of February 
1st, 1922, and for leave to file amended motion for judgment. 

3)4. Feb. 24, 1922.—Order vacating order of February 1, 1922, 
with leave to i)laintiff to file amended motion for judgment. 

3)3. Feb. 24, 1922.—Plaintiff’s amended motion for judgment. 

3)6. Mar. 4, 1922.—Order overruling plaintiff’s amended motion 
for judgment, overruling defendant’s motions Nos. 1, 3, and 
127 4, granting defendant’s motion No. 2 and ordering case cal¬ 

endared for trial by jury. 

37. April 8, 1922.—Certificate of Court of Appeals granting 
s])eeial ap])eal. 

38. Plaintiff's Assignments of Error on s])ecial api)eals. 

3)9. Defendant's Assignments of Error on special appeals. 

49. The Mandate of the Court of Ai)peals on .sj)ecial appeals. 

41. May 12, 1924.—Motion to overrule and strike out amended 
and additional excej)tions to the Auditor’s Report. 

42. June 2, 1924.—Order striking out defendant’s additional and 
amended exceptions to the Auditor’s Report. 
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4.3. June 2, 1924.—Defendant's motion to recommit ease to the 
Auditor. 

44. June t), 1924.—Memo, ojjinion of Court on motion to recom¬ 
mit case to Auditor. 

4.3. June 0, 1924.—Order overrulinii; motion to recommit. 

4G. June 9, 1924.—Plaintiff’s motion for judgment. 

47. June 10, 1924.—Defendant’s objections to motion for judg¬ 
ment. 

48. June 16, 1924.—Order granting plaintiff’s motion for judg¬ 
ment and dis[)osing of defendant’s objections to motion for judg¬ 
ment. 

49. Defen<lant's A.-^signments of Error. 

50. This designation. 

Dated, Washington. D. C., Julv 3rd. 1924. 

PEYTON GORDON, 

Vnitcd States Attarneif: 

BOEITITA .1. LAWS, 

Attaniei/s for Defendant. 

Service of tlu* above order ami designation of record acknowl¬ 
edged this 3rd dav of Julv. 1921. 

CLINTON ROP>H, 

Attarnetf^ for Dlaintitf. 


12iS Supremo Court of the District of Columbia. 

rxiTKi) States oe Amerk a. 

District itf ('(dninhia, ss: 

I, Morgan 11. Reach. (Jerk of the Supreme Court of the District of 
(3)lumbia. hereby certify tlu* foregoing pages numlu'red from 1 to 
127, both inclusive, to he a true and correct transcript of the record 
acconling to directions of counsel heri'in filed, copy of which is ma<le 
part of this transcript, in cause No. ()(t924 at Law, wherein Maurice 
11. Eichherg, Trading as National Timln*!- Company is Plaintiff and 
Cnited States Shipping Board I’hnergency Elect (’<»rporation. a Body 
(3)rporate, is Defendant, as the sanu' remains upon the files and (4‘ 
record in said Court. 

In testimonv whereof. 1 hereunto subscribe mv name and afli.x the 
• «. 

seal of said Court, at the C’ity of Wa'^hington, in said District, this 
LSth dav of December, 1924. 

[Seal of the Sujn'cme Court of the District of Columhia. | 

MORGAN 11. BEACH. 

E. W. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4285. Cnited States Shi)>ping B(»ard lanergimcy Elect Corporation, 
appellant, vs. Maurice IT. Eichherg, trading as National Timber Com¬ 
pany. Court of A|)])eals, District of Columbia. Piled Jan. 10, 
1925. Henry W. Hodges, clerk. 
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preme Court of the District of Columbia, but 
should pursue his claim against the United 
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Appellant y 
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^Iaurice H. Eichberg, Trading as National 
Timber Company, 

Appellee, 


BRIEF FOR APPELLANT 


STATEMP]NT OF FACTS 

This is an appeal from a judgment for the plaintiff 
in the sum of $116,346.13, with interest and costs, en¬ 
tered by the Supreme Court of the District of Colum¬ 
bia upon a motion of the plaintiff. (R. p. 106). The 
case was never tried upon its merits before the court 
and jury, but judgment was entered upon a report of 
the Auditor of the Supreme Court of the District of 
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Columbia filed July 17, 1919, without opportunity to 
contest such report in ])oint of fact. 

The action is a claim for unliquidated damages on 
account of breach of an executory contract made Au- 
gust 2, 1917, to supply the defendant with twenty 
schedules of timber for building ships to be used by the 
United States. The plaintiff never delivered any 
timber under the contract and his claim, as approved 
by the Auditor and upon which judgment was given 
by the Court below, is based not upon compensation 
for any timber furnished or uiion reimbursement for 
any expenditures by him made, but solely uiion antici¬ 
pated profits which he asserts are due by reason of a 
willful anticipated breach of the contract by the de¬ 
fendant. 

The Emergency Fleet Corporation, among other de¬ 
fenses to this suit, has sought to prove that the con¬ 
tract in this case was entered into by the parties upon 
a condition which was never fulfilled and consequently 
no liability was imposed ui)on the defendant by said 

contract. This defense briefly is as follows: 

» 

The contract was made during the stress of war. In 
the latter part of July, 1917, the Emergency P^leet Cor¬ 
poration, being under contract with shipbuilders to 
supply them with materials and finding it impossible 
to obtain the necessary large timbers which were re¬ 
quired, called a conference of lumbermen to meet on 
August 1, 1917. The plaintiff a])peared at this con¬ 
ference and offered to sui)])ly certain water oak of the 
sizes required which he stated would be acceptable 
for the building of ships. The representative of the 
Emergency Fleet Corporation, with no knowledge of 
the quality of water oak or its adaptability to ship¬ 
building, agreed on August 2, 1917, to accept the offer 
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of the plaintiff to supply twenty schedules of water 
oak or white oak, provided the American Bureau of 
Shipping, which was the recognized authority for the 
Government in matters relating to shipbuilding, gave 
its approval to the use of water oak. On August 20, 
1017, the American Bureau of Shipping determined 
that water oak was unsuitable for use in the building 
of ships by reason of its porosity, its tendency to de¬ 
cay, and its tendency to quickly warp and split. The 
plaintiff was then given opportunity to supply the 
twenty schedules in white oak, the other timber men¬ 
tioned in the contract. He advised the defendant it 
was impossible for him to furnish the schedules in 
white oak, whereupon the contract was treated by the 
Emergency Fleet Corporation as at an end. This de¬ 
fense was set up by exceptions to the Auditor’s Report 
(R. pp. 54, 55, 75, 70) and by an affidavit in support 
of a Motion to Recommit the case to the Auditor (R. 
pp. 90, 97). 

The Auditor found a willful and unauthorized 
breach of contract entitling the plaintiff to the antici- 
})ated profits claimed. 

To the rejiort of the Auditor, the defendant filed ex¬ 
ceptions raising the defense of conditional contract 
hereinabove mentioned and further raising in detail 
the defense that the cancellation of the contract was 
the act of the United States and that the defendant, 
Pimergency P^leet Corporation, might not be held liable 
therefor. Other exceptions to the report of the Au¬ 
ditor put in issue the measure of damages claimed by 
the plaintiff and found by the Auditor. On November 
12, 1919, the plaintiff moved to strike out the defen¬ 
dant’s exce])tions to the Auditor’s report. Justice Hitz, 
who then was presiding in the case, struck out defen- 
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(lant’s exception Xo. 1, which disputed the liability of 
the defendant and which set up that the suit, in effect, 
was a suit against the United States. (R. p. 57.) It 
may he stated that at the time Justice Hitz took this 
action, the decision of the Supreme Court of the United 
States in the Russell Motor Car case, and the College 
Point Boat Corporation case, to which reference is 
hereafter fully made and which we believe recpiire a 
decision of this case in favor of the defendant, had 
not been rendered, and the principles of those decisions 
were not at all understood hv the bar or the bench. 


Defendant’s exceptions X"o. 2 and Xo. 3 were per¬ 
mitted to stand hv Justice Ilitz and were calendared 
for trial before the court and jury. 

Exception Xo. 2 set up the establishment of the 
United States Shipping Board, tlie incorporation of 
the Emergency Fleet Corporation ])ursuant to the 
Shi])ping Act of Iflld, the Emergency Shipping Act 
of June 15, 1917, under which the l^resident was au¬ 
thorized to |)urchase shi])s, cancel contracts, and iXMpii- 
sition plants and materials, the authority of the IVesi- 
dent to delegate his ])()wers, and the delegation thereof 
to the Fleet Corporation, and then followed: 


“By the said enactments and the said executive 
order exce])tant became and was the agent of the 
United States to contract for and purchase ships 
and material for shij)huilding in order to carry out 
the objects of the said enactment, as plaintiIT to 
wit, on the second day of August, 1917, well knew, 
and thereafter the plaintiff knowingly entered 
into the agreement or contract sued upon, the 
same not being a sealed contract, and thereby con¬ 
tracted with the defendant, as such agent of the 
United States, and the defendant, as such agent. 
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contracted with tlie plaintitT for the sale and piir- 
clia*»e of the timber and material in this cause 
mentioned, as the plaintitT and defendant pur¬ 
posed and intended to do, the plaintitT then and 
there well knowing that the United States was the 
principal of the defendant in the said agreement, 
and was charged by law to know and had notice 
that the said United States alone was liable upon 
the same.” 


Exception No. 3 denied in detail the claims of the 
l)laintiff for anticipated profits and set up the defense 
of conditional contract. (R. p. 53). 

It will be apparent that the exceptions made by the 
defendant appropriately raised the defense of the 
Russell Motor Car case and the College Point Trust 
Corporation case, infra. Moreover, they raised the 
question whether or not the defendant could be charged 
as a principal when the plaintifT well knew that it was 
acting as agent and signed individually without re¬ 
citing it was agent. 

The case came on for trial before Justice Ilitz and 
a jury on April 19, 1920. 

At the close of the plaintilT’s evidence, which con¬ 
sisted solelv of the introduction of the Auditor’s re- 
j)ort, the defendant moved for a verdict as follows: (R. 
!>• 70 ) 


“The defendant moves that a verdict be directed; 
first, because there is not proof of any contract 
in this case, no proof of any authority on the part 
of Mr. R. E. Wood, to make a contract binding on 
the Shipping Board; second, if the defendant had 
proved anything, he has proved a contract with 
Mr. R. E. Wood, \vho is not a party to this suit; 
third, the plaintifT is chargeable with knowledge 
of what the law is, and the law is that the 
Emergency Fleet Corporation, in building ships 
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was acting for the United States of America, by 
delegation of the President; and, fourth, if this 
contract was cancelled bv an olhcer of the Govern- 
ment, as to which there is no proof, it was a law- 
fnl cancellation, under paragraph (e) of sub-head 
(b) of paragrapli one of the Kmergeiicy Shipping 
Act. Allotlier ground of the motion to direct a 
verdict is that there is no competent evidence of 
any damage.” 

Thereupon the court directed tlie jury to return a 
verdict for the defendant which was done. From the 
judgment on this verdict tlie plaintitf appealed. Tliis 
court, April Term 1921, ordered a new trial before the 
Supreme Court of the District of Columbia (K. p. 72). 
The opinion of this court is found in 52 App. I). C. 194. 

The Supreme Court of the District of Columbia 
thereupon ordered that the verdict and judgment 
should be vacated and a new trial of the cause was or¬ 
dered. (K. p. 72.) I>ut it was (piite apparent that 
the plaintitf did not want a trial on the merits 
for lie immediately began to seek to obtain judg¬ 
ment by practice motions. On October 4, 1921, 
he moved to strike out all the exceptions to the 
Auditor’s re])ort and for judgment. Defendant 
made a number of counter alternative motions, 
all of which came on for hearing before Mr. 
Justice StatTord on Februarv 1, 1922. Mr. Justice 
StatTord refused the defendant’s motions: to vacate 
and strike out the Auditor’s report; to grant the find¬ 
ings of law annexed to the motion; and to recommit 
the case to the Auditor. The court further refused 
to grant plaintitf’s motion for judgment. However, 
the court granted defendant’s motion for leave to 
amend its exceptions and file additional exceptions to 
the Auditor’s report, and thereupon ordered the case 
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calendared for trial before a jury upon the issues 
raised by such exceptions. 

Both sides were granted a special appeal from this 
order and upon such appeal this Honorable Court 
affirmed the order below in all respects and directed 
that the cause be calendared for trial. (R. pp. 90 
and 91). 

This was done December 4, 1922, but plaintifT waited 
until May, 1!)24, before renewing the motion, already 
passed upon by Justice Stafford and this Honorable 
Court, to overrule and strike out defendant’s addi¬ 
tional and amended exceptions to the Auditor’s report. 

Xotwithstanding that tJtls Court had ordered this 
case to trial on the issues settled before Justice Staf¬ 


ford, Justice Siddons granted plaintiff’s motion and 
struck out all of defendant’s defenses and ordered 


judgment for the plaintitf. This, of course, })recluded 
a trial on the merits. Prior to the making of said or¬ 
der for judgment the defendant presented elaborate 
objections in writing which appear in the record (pp. 
101 to 105.) 

Thus, by reason of the various rulings of the Su- 
j)reme C’ourt of the District of Columbia, all of the ex¬ 
ceptions of the defendant to the Auditor’s report have 
been stricken out and judgment entered upon the sole 
basis of the report of the Auditor. Justice Hitz struck 
out the exception which made the defense that the de¬ 
fendant was not liable because it was a Governmental 
Agency and because the cancellation was the act of the 
United States under authority of the Act of Congress 
approved June 15, 1917. Justice Siddons struck out 
the remaining exceptions which set up the defense of a 
conditional contract and which contested the measure 
of damages found by the Auditor, being of the opinion 
that the additional and amended exceptions were not 
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resj)onsive to the pleadings and the evidence adduced 
before the Auditor. lie also refused to consider fa¬ 
vorably an appeal from the defendant made to his dis¬ 
cretion to recommit the case to the Auditor. 

From the judgment for the i)laintiff, the defendant 
now ai)peals and assigns errors as follows: 


“DEFENDANT’S ASSIGNMENTS OF ERROR. 

“The (’ourt erred in the following matters: 

“1. in granting i)laintiff's motion to overrule and 
strike out defendant’s additional and amended excep¬ 
tions to the Auditor’s report and in refusing to })ermit 
the case to he tried before a jury on said additional 
and amended exceptions. 

l2. In overruling defendant’s motion to recommit the 
case to the Auditor for the taking of additional testi- 

monv. 

* 

3. In overruling defendant’s objections to plain- 
till’’s motion for judgment. 

4. In granting plaintiff’s motion for judgment. 

5. In holding that the Supreme Court of the Dis¬ 
trict of C’olumhia had jurisdiction over this cause of 
action. 

(). In permitting the plaintiff to have and maintain 
this cause of action. 

7. In considering the report of the Auditor of the 
Supreme Court of the District of Columbia as a basis 
of judgment against the defendant. 

8. In considering the report of the Auditoi’ of the 
Supreme Court of the District of Columbia in said 
case. 

b. In considering the report of the Auditor of the 
Supreme Court of the District of Columbia in said case 
with respect to the matter other than matters of ac¬ 
counts and dealings between the parties. 
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10. Ill allowing the plaintilT as a part of the judg¬ 
ment against the defendant to recover anticipatory 
jirofits. 

11. In refusing to tind that the alleged contract be¬ 
tween the ])laintifr and defendant in said cause was 
conditional on its face and that no evidence had been 


adduced by the plaint ill to jirove said condition in said 
alleged contract. 

12. In refusing to find that the plaintiff had failed 
to ])rove a contract binding on the defendant. 

13. In denying the defendant a right of trial by jury 
of the issues made by the pleadings. 

14. In refusing to follow the mandate of the Court 
of Appeals of the District of Columbia tiled Decem¬ 
ber 22, 1922, afiirming the action of the Supreme Court 
ot the District of Columbia and overruling a motion of 
jilaintitf for judgment. 

15. In refusing to follow the aforesaid mandate of 
the Court of Appeals anirniing the action of the Su¬ 
preme Court of the District of (V)lumbia in calendar¬ 
ing for trial before a jury the issues made in this cause 
by the defendanCs additional and amended excei)tions. 

1(). In granting the judgment for the i)laintitif on 
the report of the Auditor. 

17. In refusing to imi)anel a jury to try the issues 
raised by the pleadings. 

18. In I’efusing to impanel a jury that the defendant 
might present to the Court and jury its objections to 
the report of the Auditor filed in this cause. 

19. In refusing to impanel a jury so that the de¬ 
fendant might make a protTer of testimony of its wit¬ 


nesses. 
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A discussion of the Assignments of Errors may be 
made under three general headings: 

First. The plaintilf cannot maintain this case 
against the Emergency Fleet Corporation in the Su¬ 
preme Court of the District of Columbia, but should 
pursue his claim against the United States before the 
Court of Claims of the United States. 

Second. This case, if tried in the Supreme Court 
of the District of Colund)ia, should be heard upon its 
true merits l)efore a jury in accordance with the issues 
made l)y the defendant’s j)leadings and the additional 
and amended exce])tions to the Auditor’s Deport. 

Third. Damages, if recoverable at all, should be 
confined to actual expenditures l)y the plaintitT and 
cannot include anticijiated profits. 

We shall accordingly address our argument to these 
general jioints. 


L 


THE PUATXTIFF CANNOT MAINTAIN THIS 
(’ASE AOAINST THE EMERGENCY FLEET 


C’OKPORATION IN THE SUPREME COURT 
OF THE DISTRICT OF COLUMBIA, BUT 
SHOULD PURSUE HIS CLAIM AGAINST 
THE UNITED STATES BEFORE THE COURT 
OF CLAIMS. 


By its original plea to the declaration in this case 
the defendant alleged that it acted solely for and in 
behalf of the United States in respect of all the mat¬ 
ters sued upon and that the President of the L'nited 
States ])ursuant to the Act of Congress approved June 
15,1917, had authorized and delegated to the defendant 
the power so to act. (R. p. 10). This plea, as amended 
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(Record pp. 13-15 and Record p. 17), was stricken out 
upon demurrer. (R. p. 19). The defendant, however, 
saved tlie point by exceptions to the Auditor’s Report 
(R. p. 51); by defendant’s motion for an instructed 
verdict made before Justice llitz (R. p. 70); by motion 
for lindings of law made before Justice Statford (R. 
p. 81) by defendant’s written objections to the motion 
of ))laintilT for judgment wliich was granted and from 
which this appeal is taken (R. ])p. 101-105); and fin¬ 
ally, by its assignment of errors in this cause. Hence 
the point has been pro])erly presented for the consid¬ 
eration of this Honorable Court upon this appeal. 

At the beginning of this discussion we wish to make 
clear that we are not urging a point which heretofore 
has been decided bv this court in the case at bar. It 
is true that in the first appeal of this case, this Hon¬ 
orable Court decided that the defendant might be 
held liable as a private corporation in respect of its 
having made the contract in question in its corporate 
capacity, but this court has not held that the defendant 
caucvUed the contract in its individual capacity rather 
than as agent of the President. And, as we shall point 
out, the decisions of the Federal courts make a marked 
distinction in this regard. Moreover, when this case 
was l)efore this Honorable Court on the two previous 
appeals, the Supreme Court of the United States had 
not ])assed upon the application of the aforesaid Act 
of June 15, 1917, to contracts of the character of the 
contract in this case, as it now has done in the cases 
hereinafter referred to, which we believe elTectually 
uphold the present argument of the defendant. 

The above-mentioned act of Congress approved June 
15, 1917, which was in effect both at the time the con¬ 
tract was made and at the time it was cancelled, among 
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othor authorized and empowered the President 

of the Pnited States to cancel anv contract for the 
Imildinir, j)i‘odnction or ])nrchase of ships or materials 
The Act further provided that when such a contract 
was cancelled, the Pi’esident should determine and 
make just compensation therefor, and if the amount de¬ 
termined was not satisfactory, suit mi.i^ht lu* hrou^rlit 
apunst the United States in the manner provided hy 
certain sections of the dmlicial Uode. These sections 
of the Judicial Uode ])rovided foi* suits in the (^ourt 
of Ulaims of the Ignited States. The Act of June IT), 
1J17, further j)i‘ovided that the President mij!:ht exer¬ 
cise the power and authority vested in him through 
such agencies as he should determine. 

On July 11, 1917, the President directed the Emer¬ 
gency Fleet Uorporation to act for and in hehalf of him 
in respect of the powers conferred upon the President 
hy the section entitled “Emergency Shipping FuiuP’ 
of the Act of June lo, 1!)17, which included the power 
to cancel contracts to ])urchase materials for ship con¬ 
struction. (K. ])p. 14, 15.) 

(As to suflicieiicy of the delegation hy the President 
of his ])owers in this regard, see Freygang, ct aL, vs. 
U. S., 57 Ct. Claims 244, the said case being aftirmed hy 
Su])reme Court of the United States in opinion consoli¬ 
dated with Russell Motor Co. vs. United States, 2(11 
U. S. 514. In the Freygang case, the contract was with 
the Emergency Fleet Cor])oration and the ])recise ex¬ 
ecutive order delegating the ])owers under the Act of 
June 15, 1917, involved in the case at bar was called 
into (piestion. The Supreme Court held, affirmiup the 
Court of Claims, that the power to eaueel teas dele- 
pated to the Emerpeueif Fleet Corporation hp the 
President's said exeeutire order.) 
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The (lefendaiit, by its plea in the case at bar, offered 
to prove as a matter of fact, that it ‘‘acted in pur¬ 
suance of the power and authority so delegated to it 
and solelv for and on belialf of the United States in 
and with res])ect to each and all of the transactions, 
matters and thinti^s out of which the supposed cause 
or causes of action sued upon by the ))laintiff are al¬ 
leged to or could have arisen.” (K. p. 10). 

The issue in this regard then resolves itself into the 
question whether, granting as a matter of fact the de¬ 
fendant acted solely as the delegate of the President 
and as the agent of the United States in cancelling this 
contract, is not the i)laintiff compelled to pursue his 
remedy against the United States in the Court of 
Claims and not against the Emergency Fleet Corpora¬ 
tion in the Supreme Court of the District of Columbia. 

We assert that bv reason of the late decisions of the 
Supreme Court of the United States, of the Court of 
Claims of the United States, and of the Circuit Court 
of Appeals, in the cases hereinafter cited, all of which 
refer to tlie Act of June 15, 1917, as applied to con¬ 
tracts of the character of the contract in question in 
this case, the affirmative of this (piestion must be up¬ 
held. These cases, in short, establish the proi)ositions: 
Firsts that said Act of June 15, 1917, must be treated 
as having been written into such contracts whether 
they be eonti’acts of the Fnited States, contracts in 
which the United States is interested or private con¬ 
tracts; second, that the fact that the jirovisions of said 
Act were not si)ecitically mentioned in the contracts 
or that the defendants did not claim or purport 
to act under such provisions does not affect the 


right to rely upon them; third, that since the said Act 
gives a right of cancellation and provides for the 
awarding of just compensation, with the right to sue 
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in the Court of Claims, tlie plaiiitifT must pursue his 
remedy against the United States in such court and 
not against tlie Fleet Corporation in the Supreme 
Court of the District of Columbia. 


a. Ilia provisious of the Act of June 15y 1917 must 
ha traatad as having haau written into tha aontract in 
this case. 


KUSSELL MOTOR CAR CO. VS. UNITED 
STATES, 201 U. S. 514. 

The Russell Motor Car Company had a contract 
with the Navy Dej)artmeut of the United States to 
make certain ^lj^uu mounts for the Government and de¬ 
liver the same at certain periods. The Government 
concelled the contract and refused to accept any fur¬ 
ther ^un mounts notwithstanding the contract had con¬ 
tained no expi'cssion as to such cancellation. The Car 
Company filed suit in the Court of Claims of the United 
States for just compensation and as a part of such 
claim included antici})ated profits in the amount of 
$1160,000. The Supreme Court of the United States 
lield that the Act of June 15, 1017, (which is the identi¬ 
cal act involved in the case at bar), being in effect at 
the time of the consummation of the contract with the 
(5ir Company, was, in legal effect, a part of such con¬ 
tract, and gave the defendant the lawful right to cancel. 


^‘The contract, we must assume, was entered into 
with the prospect of cancellation in view, since 
the statute was binding and must be read into the 
contract A ^ (Italics supplied. Page 524.) 
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COLLEGE POINT BOAT CORPORATION VS. 
UNITED STATES, 267 U. S. 12. 

(Adv'aiice Sheets 1924-1925) 

This case involved a contract with the Navy Depart¬ 
ment to manufacture 2,000 collision mats. The Navy 
Department later finding the mats would not be needed 
negotiated a settlement with the plaintiff by which no 
further mats were manufactured, the said settlement 
to be without prejudice to the rights of either party. 
Thereafter suit was brought in the Court of Claims 
by the corporation in which prospective profits were 
claimed by reason of an alleged cancellation of the con¬ 
tract. The Supreme Court in holding that the Gov¬ 
ernment had an unconditional right of cancellation, 
said as follows: 


“For the contract was made pursuant to the Act 
of June 15, 1917, chap. 29, 40 Stat. at L. 182. By 
virtue of the statutory provision, as was later held 
in Russell Motor Car Co. v. United States, 261 
U. S. 514, 67 L. ed. 778, 43 Sup. Ct. Rep. 428, the 
right to cancel became, by implication, one of the 
terms of the contract,** {Italics supplied,) 


MEYER SCALE AND HARDWARE CO., VS. 
UNITED STATES, 57 CT. CLS. 26. 

Speaking of the Act of June 15, 1917, the Court said: 


“If the provision of this act with reference to 
the modification, cancellation, etc., of contracts, 
applied to Government contracts, as we believe 
and hold that it did, it was a provision of existing 
law which must be read into the contract, and the 
contract is to be treated, in determining the rights 
of the parties thereunder, as if modification and 
cancellation clauses were written therein.’’ (Page 
47.) 


IG 


The only possible distiiiclioii between the above 
cases and the case at bar is that in those cases the 
Navy Department was the agent for the Government 
while in the case at bar the Hmergency Fleet Corj)ora- 
tion was the agent. I5nt such distinction has no bear¬ 
ing uj)on the law. 

It was contended before the Snj)reme Court of the 
Fnited States in the Kussell .Motor Car Comi)any case, 
sui)ra, that the Act of June IT), IblT, was limited to 
priratr contracts, that is to say, contracts between two 
private parties. In holding the statute was not so lim¬ 
ited, the court said: 

“We do not mean to deny the power of C\)ngress, 
in time of war, to authorize the President to mod¬ 
ify private contracts (leaving the parties free, as 
between themselves, to accept or not), nor do we 
suggest that Congress has not done so by the pres¬ 
ent statute; but the contention here is not that the 
power in (piestion e.xtends to ])rivate contracts, 
l)ut that it is limited to them. This cannot be con¬ 
ceded. ’ ’ (1 b\ge 520.) 


This decision holds the statute was not limited to 
j)rivate contracts, (’ertainly it cannot be said to have 
been limited to contracts made directlv with the United 
States. Obviously it would ai)ply to contracts in which 
the United States had an interest, viz., contracts for 
materials for ship construction. Indeed the statute 
itself said as much. 

Precisely the point under consideration was decided 
by the United States Circuit Court of A])peals for the 
Second Circuit in the case of Buffalo rnion Furnace 
Company vs. l\ S. Sltippiny Board Emergcncif Fleet 
Corporation, 291 Fed. 29. In that case the plaintiff 
brought suit for breach of contract to purchase certain 
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pig iron to be used in connection with the building of 
ships. The contract was entered into in June, 1918, and 
cancelled January 30, 1919. Suit was brought against 
the Emergency Fleet Corporation in the District 
Court for the Western District of Xew York, claiming 
breach of contract and seeking to recover anticipated 
profits. The Emergency Fleet Corporation made the 
same defense which it asserts in this case, namely, that 
the contract was made by the defendant in its capacity 
as the Agent of the President and thus with the statute 
of June 15, 1917, read into the contract, the defendant 
could at any time suspend or cancel the contract. The 
Court of Appeals said: 

“Every contract of the kind here concerned 

» 

made after June 15, 1917, was made with the 
knowledge imputed by law that it could be can¬ 
celled at the President’s discretion and every such 
contract made after July 11, 1917, was made with 
imputed knowledge that this power of the Presi¬ 
dent could be exercised bv defendant as his duly 
authorized agent. 

“When, therefore, defendant cancelled the con¬ 
tract, the situation was not analagous with some 
situations which occur in private contractual rela¬ 
tions where a private person seems to act for him¬ 
self, when, in point of fact, he is agent for another 
and where, therefore, (piestions as to undisclosed 
principal and the like may arise. 

“Here, the power was at hand which could be 
lawfully exercised by defendant as the President’s 
agent and the right to ‘just compensation’ was 
necessarily preserved to plaintiff. To treat de¬ 
fendant, however, as acting solely in its corporate 
capacity would be to assume that it chose to break 
a contract rather than to act lawfully under the 
powers delegated to it by the President. 

“If there be any assumption or presumption, it 


18 


must 1)0 that (lofondaiit acted under its lawful 
j)owers as agent. 


“Even if the contract were regarded as a pri¬ 
vate contract, it would seem tliere was a power to 
cancel for, in the Kussell .Motor C’ar Company 
case, the court also said: 

“ ‘We do not mean to deny the power of Congress, 
in time of war, to authorize the President to modi¬ 
fy private contracts (leaving the parties free, as 
ht'tween themselves, to accej)t or not), nor do we 
suggest that Congress has not done so hy the 
jiresent statutes; * * (Pp. -7, 28.) 


TODD DKY DOCK CT)X8TKUCT10X COMPAXV 
VS. SUM.MEH IKUX WORKS, 2811 FED. 

217, DECIDED MAY 7, 11123. 


This was a suit at law hv the Sumner Iron Works 
against the Todd Dry Dock Construction Company for 
breach of contract, claiming anticij)ated profits. On 
August 31, 11118, the Emergency Fleet Corporation 

contracted with the Todd Drv Dock Construction Com- 

* 

])any for the construction of twenty-four vessels. The 
Todd Company thereupon contracted with the Sumner 
Iron Works to furnish winches for said vessels. After 


twelve of the vessels were fully constructed, the Emer¬ 
gency Fleet Corporation suspended all work on the 
remaining twelve vessels and directed the Todd Com- 
])any to send similar suspension notices to subcontrac¬ 
tors. The Todd Company accordingly sent such notice 
of suspension to Sumner. There was before the court 
two (juestions: First. Was the contract breached by 
the Todd Company or simply cancelled by competent 
authority; and, second, If cancelled by competent au¬ 
thority, what was the measure of recovery. 
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The Court held tliat the Act of June 15, 11)17, giv¬ 
ing authority to cancel contracts was without limita¬ 
tions or restrictions, and that it had special reference 
to contracts with the Government and with the Emer- 
(jencij Fleet Corporation. 

The claim had been made hv the Sumner Iron Works 

% 

that the Act of June 15, 1917, in respect of cancellation 
of contracts referred to private contracts only and not 
to contracts with the Government or with the Emer¬ 
gency Fleet Corporation. The Court said (page 219): 

“It seems to us, however, that the provision has 
special reference to contracts of the latter class.’- 

Si)eaking of the cancellation by the authorized rep¬ 
resentative of the President (i. e. the Emergency Fleet 
Corporation), the C’ourt said: 


“That authority is read into every contract and 
is notice to all, and is binding upon all. 

“For these reasons we are satisfied that the con¬ 
tract under which the defendant in error claims 
has been cancelled by competent authority, and 
that such cancellation [)recludes a recovery of 
anticipated profits, which necessarily i)resuppose 
the continued existence of the contract.” 
(P. 220.) 


No further elaboration is needed to estaldish that 
the Act of dune 15, 1917, must be treated as having 
been written into the contract in the case at bar, and 
that under said act the defendant. Emergency Fleet 
Corporation, as the agent of the President, had com¬ 
petent authority to cancel the said contract. 
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1). The fact that the defendant in cancelling the con- 
tract did not appear to have acted pursuant to the pro¬ 
visions of the Act of Jtine 15, 1917, has no effect upon 
determining the question as to power of cancellation. 

“In cancelling the contract, it was not necessary 
that the statute should be expressly referred to. 
It was public law, of which everyone was bound 
to take notice.” 

Kussell Motor Car Co. vs. U. 8. 261 U. 8. 514, 
523. 


In the College Point Boat Corporation case, supra, 
Mr. Justice Brandeis, speaking for the Court, said: 

“A i)arty to a contract who is sued for its breach 
may ordinarily defend on the ground that there 
existed, at the time, a legal excuse for nonper¬ 
formance by him, although he was then ignorant 
of the fact. He may, likewise, justify an asserted 
termination, recission or repudiation, of a contract 
by ])roving that there was, at the time, an ade¬ 
quate cause, although it did not become known to 
him until later. An unconditional right to cancel 
can be availed of for the purpose of terminating a 
contract, even after suit brought, unless some in¬ 
tervening change in the j)Osition of the other party 
renders that course inequitable.” 

Justice Mayer, of the Circuit Court of Appeals, in 
the ButTalo Union Furnace Company case, supra, 
which as has been pointed out was a case against the 
P^mergency Fleet Corporation, said, upon this point, 
as follows: 

“The fact that no reference was made to the 
statute of 1917 in the cancellation notice is of no 
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consequence and, in somewhat similar circum¬ 
stances, this contention has been set at rest bv 
Russell Motor Car Co. vs. United States^ 43 
Sup. Ct., 428, 67 L. Ed. —, decided April 9, 1923. 

“* * * It follows, from what has been 

stated, that defendant was not guilty of a breach 
of contract and that the cancellation was not by 
defendant but by the President acting througli 
defendant as his agent. See also Meyer Scale d; 
Hardware Co. vs. United States, 57 Court of 
Claims, 26, decided January 9, 1922, and Todd 
Drydock S Construction Corporation vs. Sumner 
Iron IPorA'.s' (C. C. A., 9th Circuit), 289 Fed. 217.” 
(Pages 27, 2^) 

c. Since the Act of June 15, 1917, (fives a right of 
cancellation and provides for the aivarding of just com¬ 
pensation, with the right to sue in the Court of Claims, 
the plaintiff must pursue his remedy against the United 
States in such Court, and not against the Fleet Corpor¬ 
ation in the Supreme Court of the District of Columbia. 

Having established by the decisions referred to that 
the Act of June 15, 1917, became a part of the contract 
in the case at bar, as much so as if incorporated there¬ 
in, we contend it logically follows that relief to the 
plaintitf may be obtained only in the Court of Claims. 
It would be an absurdity to maintain that only that 
part of the Act of June 15, 1917, which gave the Presi¬ 
dent power to cancel through his agent, applied to the 
contract when as an inseparable part of the authority 
of the President to cancel contracts authority is given 
him to fix just compensation for such cancellation, and 
relief is given to the plaintiff if dissatisfied by suit in 
the Court of Claims. 

This view is directly supported by the opinion of the 
Court in the Buffalo Union Furnace Company case, 
supra, in which the Court said: 
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The action, therefore, should liave been 
lu’ou^ht (as provided by the Act of Congress), 
against tlie United States for ‘just compensation.’ 
Such actions, under other statutes, liave already 
reached the courts. United States vs. Pfitschy 256 
U. S. 547, Seaboard Air Line Raitway Co. et aL 
vs. United States^ U. S. decided March 5, 1923, 
and National City Bank vs. United States 275 
F. K. 855; blit in such actions, as held in the 
Kiissell ^^otor Car Co. case, anticipated profits 
will not be allowed.” 


The distinction, heretofore suggested, between the 
(piestion of the Emergency Fleet Corjioration having 
made the contract in its individual capacity (which 
was held by this Honorable Court to be presumed in 
the case at bar “in the absence of evidence to the con¬ 
trary,” 51 App. I). C. 44, 50) and the (piestion of its 
having eaneeUed the contract as the agent of the Pres¬ 
ident is made in the BufYalo Union Furnace case, 
snpray where the Court said: 


i i * 


* * We refrain from deciding, in the case 

at bar, whether or not the contract was made bv 
defendant ♦ * * solely in its cor])orate ca- 

jiacity, or in its capacity as agent of the President. 

** Uven tlionyh made in the former capacity, it 
is plain that the cancellation was in the latter 
capacity. 


y y 


And the language heretofore cpioted from the Col¬ 
lege Point case in the United States Supreme (\)nrt 
to the effect that a ])arty may justify an asserted re- 
cission or repudiation of a contract by proving that 
there was, at the time, an adequate cause, although it 
did not become known to him until later, establishevs 
that the defendant in this case, being entitled to cancel 
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the contract in question as the agent of the President, 
may avail itself of that defense. It therefore is not 
controlling in this case simply to hold that the contract 
was not made as the agent of the President. 

Hence we do not seek to reopen the question of 
whether or not the defendant in the case at bar made 


the contract in this case as the agent of the United 
States. This is unnecessary to a decision of the present 
l)oint. We should like, however, respectfully to suggest 
certain points in this regard which obviously were not 
emj)hasized before this Honorable Court on the first 
appeal. The first decision of the case at bar was based 
111)011 the point that the Emergency Fleet Corporation 
was authorized under its charter to enter into such a 


contract as the one in this case, this Court holding that 
‘‘the presumption is that in the absence of evidence to 
the contrary, it was actinp under its charter powers, 
and not under an if special power cfiven it by the Pres'i- 
dent, and therefore it would be liable for a breach of 
its contract to the same extent as any other corpora¬ 
tion.” (bl Ap]). 1). C. 44, 50.) 

The Court will notice that the plaintiff demurred to 
the plea of the defendant which alleged, and thereby 
offered to ])rove, that “The defendant acted in pur¬ 
suance of the power and authority so delegated to it 
and solelv for and on behalf of the United States in 
and with respect to each and all of the transactions, 
matters and things out of which the supposed cause 
or causes of action sued upon by the plaintiff are al¬ 
leged to or could have arisen.” (K. p. 10.) The de- 
miirriu* must be taken to have admitted these allega¬ 
tions. Hence where this Honorable Court stated the 
presumption “/)/ the absence of evidence to the con¬ 
trary^ ^ was that the defendant acted under its charter 
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powers and not as tlie aj^ent of tlie United States, it 
apparently disregarded the circumstance that tlie de¬ 
murrer had admitted the fact of the defendant’s 


agency and further disregarded the circumstance that 
the demurrer having been sustained, it was absolutely 
impossible for the defendant to olTer “evidence to the 
contrary’’ of the suggested presumption. 

Keference is made to this state of the record sim])ly 
in order that the true slate of the ])leadings upon this 
point may be fully understood by the (’ourt. 


The conclusion from the foregoing discussion is that 


there was not a willful and unauthorized breach of the 


contract in this case but that the defendant in this case 


by competent authority cancelled the contract as the 
agent of the President; that regardless of whether it 
did or did not purport to cancel it as such agent, hav¬ 
ing the right so to do, it may avail itself of that de¬ 
fense; and that after cancellation, the plaintitT, by 
specific provision of the Statute of June 15, 1917, was 
compelled to jiursue his remedy by way of claiming 
“just comjiensation” by suit against the United States 
in the Court of Claims. 


Accordingly we submit this case should be remanded 
to the lower court with instructions to dismiss this 


ease, without prejudice to the plaintitT bringing suit in 
tlie f’ourt of Claims. 
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II. 

THIS CASE, IF TRIED IN THE SUPREME 
COURT OF THE DISTRICT OF COLUMBIA, 
SHOULD BE HEARD UPON ITS MERITS 
BEFORE A JURY UPON THE ISSUES MADE 
BY THE DEFENDANT’S PLEADINGS AND 
THE AMENDED EXCEPTIONS TO THE 
AUDITOR’S REPORT. 

If the first point made in this brief is sustained, it 
is, of course, unnecessary to consider the points in¬ 
volved under this heading. But granting, arguendOy 
tliat the Supreme Court of the District of Columbia 
had jurisdiction over this case, the judgment rendered 
in favor of the plaintiff should not be permitted to 
stand. The reason in short is because there has never 
been a true trial of the case upon its merits. 

After the original and amended pleas of the defen¬ 
dant had been filed to the declaration and all had been 
stricken out except the plea of the general issue, the 
plaintiff moved to refer the case to the Auditor ac¬ 
cordance with the provisions of Section 254 of the Code 
of Law for the District of Colnmbia. And, in sup¬ 
port of said motion, plaintiff says that the said cause 
is an action of account and that there are a large num¬ 
ber of individual items of account, to be separately 
proven, considered and determined.” (R. pp. 11, 12). 

The court, without objection of the defendant, re¬ 
ferred the case to the Auditor, the order of reference 
being in the language of Section 254 of the Code, viz. 
“to audit and state the accounts and dealings between 
the parties herein.” (R. p. 12). 

Section 254 of the Code relates exclusively to mat¬ 
ters of account. But the Auditor in this case received 
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evidence not onlv as to matters of account but as to 
all of the issues in the case, involving among other 
tilings, unliquidated damages, and made a finding for 
the plaintiff for $127,484.23. (K. pp. 19, 22). By his 
report, liowever, the Auditor stated the reference was 
under Section 254 of the Code. Tims it is apparent 
that notwithstanding the motion of the plaintiff to re¬ 
fer the case und(‘r Section 254 of the Code, because 
matters of account were involved; notwithstanding the 
court ordered a reference in the language of Section 
254 of the (Nnle, notwithstanding the Auditor’s re- 
j)ort stated the reference was under Section 254 of the 
Code, and notwithstanding it cannot be questioned that 
such section refers solelv to matters of account, vet the 
Auditor's report, jiassing upon all of the issues in the 
case, including claims for unlicpiidated damages, now 
has become the only basis for the judgment against the 
defendant. And, as we shall point out, no opportunity 
has been given to contest the report of the Auditor. 
Therefore, the report of the Auditor, based in large 
jiart upon matters beyond his jurisdiction which are 
vital to this case, has become the judgment of the lower 
court without any opportunity having been given the 
defendant whatsoever to attack the same. 

J)efendant filed certain exceptions to the Auditor’s 
rejiort (K. pp. 51, 56). Save for the first exception, 
which involved the question of the defendant having 
been the agent of the United States, these exceptions 
were permitted to stand by Justice Hitz and the case 
calendared for trial before a jury on such exceptions. 
This trial, however, resulted in an instructed verdict 
for the defendant. Justice Hitz ruling the plaintiff’s 
evidence, consisting only of the Auditor’s report, did 
not make out a prima facie case (R. p. 70). 

On appeal, this Honorable Court, reversing the lower 
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Court, held tlie Auditor’s report made out a prima 
facie case. A new trial accordingly was ordered. The 
opinion of the Court of Appeals criticized generally 
the form of the exceptions tiled by the defendant, say¬ 
ing that in many instances they were general whereas 
the law required them to be specific. 51 App. I). C. 44. 

When the case reached the lower court on the man¬ 


date of the Court of Appeals, plaintiff filed a motion 
for judgment on the Auditor’s report for want of 
j)roper exceptions. (R. p. 73). The purpose ostensibly 


was to take advantage of the criticism of the C’ourt of 


Appeals as to the form of defendant’s exceptions. 


Defendant filed four counter alternative 


motions: 


1. To strike out the Auditor’s report; 2. For leave to 
file additional and amended exceptions; 3. To make 
certain findings of law; and 4. To recommit the case 
to the Auditor to take additional testimony. (R. pp. 
73, 84.) These motions were heard by Justice Staf¬ 
ford, who overruled the plaintiff’s motion for judg¬ 
ment and also overruled all of the defendant’s motions 


except No. 2, for leav’e to file additional and amended 
exceptions, which he granted. Justice Stafford then 
ordered a trial before jury on the issues made by the 
defendant’s additional and amended exceptions. (R. 
pp. 8G, 87.) 

Both the plaintiff and the defendant joined in an ap- 
l)lication for a special appeal to this Court from the 
rulings of Justice Stafford, which was allowed. (R. p. 
8fi). The court, on appeal, however, affirmed the de¬ 
cision of Justice Stafford in all respects. (R. p. 81.) 
Its mandate upheld the lower court in ordering the 
case calendared for trial by jury upon the issues made 
by the additional and amended exceptions to the Audi¬ 
tor's Report. 

The mandate was filed December 22, 1922. The case 
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was placed on the trial calendar of the lower court. On 
May 2, 1924, when the case was about to be reached 
for trial by jury, the plaintiff moved to strike out the 
exceptions to the Auditor’s report. (R. p. 92.) Mr. 
Justice Siddons, presiding, granted the motion, despite 
the mandate of the Court of Appeals affirming the 
order of Justice Stafford to try before a jury the is¬ 
sues made by the exceptions to the Auditor’s report. 
Confronted with this situation defendant sought to 
obtain a recommittal of the case to the Auditor, and 
presented a motion to that effect supported by an affi¬ 
davit showing it had important evidence to offer in 
defense of the case. (R. pp. 93-98.) The Court over¬ 
ruled the motion to recommit the case to the Auditor 
(R. p. 98), and filed a memorandum opinion in which 
it pointed out that while there was danger of a final 
judgment being given against the defendant without 
a full defense on the merits having been made, never¬ 
theless it felt compelled to refuse to grant the motion 
to recommit. (R. pp. 99-100.) 

With the record in this state, there were no issues 
left for trial before the court or jury, and accordingly 
the plaintiff filed a motion for judgment (R. pp. 100- 
101), which was granted. (R. p. 106.) However, be¬ 
fore the motion for judgment was granted the defen¬ 
dant filed twenty-three written objections to the motion 
for judgment, setting forth certain points of law 
which it maintained defeated the motion for judgment 
without a trial by jury. The court overruled these 
objections. (R. pp. 101-105.) 

From this recital of the proceedings in this case it 
appears a judgment, including the interest to date, of 
approximately $165,000 has been rendered against the 
defendant without a consideration of its defense upon 
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the facts by any tribunal or officer. There was before 
the lower court and is now before this court an affi¬ 
davit showing that the defendant, at the time this case 
was about to be reached on the calendar of the lower 
court, had present in the District of Columbia a num¬ 
ber of witnesses, whose testimony, if heard, would 
have at least reduced the claim of the plaintiff for 
damages to an insignificant amount, if not entirely de¬ 
feat the same. (R. pp. 94-98.) There is no question 
that the defendant has a valid defense to offer. 

It would seem astonishing in this enlightened time 
to assert that any technicalities of pleading, mistakes 
of counsel, or misundersandings of the law, would be 
permitted by the courts to deny a just hearing of is¬ 
sues of fact. Yet, this is precisely the situation in 
this case. As the lower court said in its memorandum 
opinion: ‘‘There is danger of a final judgment against 
it (the defendant) without a full defense being made.’’ 
Not only was there such a danger, but this is what 
actually happened. 

The result arrived at in this case may be said to be 
due to: First, a denial of the defendant’s constitu¬ 
tional right of trial by jury, which it had not waived; 
Sccoud, the erroneous striking out of the defendant’s 
exceptions to the Auditor’s report; and Third, having 
strikcn out the defendant’s exceptions to the Auditor’s 
report, the erroneous refusal to recommit the case to 
the Auditor. We shall discuss these points in the 
order stated. 
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FIRST. THERE WAS A DENIAL OF THE DE¬ 
FENDANT’S (’ONSTITUTIONAL RIGHT OF 
TRIAL RY JURY, WHICH IT HAD NOT 
WAIVED. 


We do not niiderstand tliero is anv contention that 
tlie defendant may ])e dejirived of the rigid of trial by 
jury granted by the Federal Constitution, unless, of 
course, it waives such trial. This Honorable Court 
held, on the first appeal in this case, that the defendant 
by failing to object to a reference of the case to the 
Auditor, in etTect, consented thereto. Rut this was not 
a waiver of jury trial. The right it waived was the 
right to object to a reference und(‘r section lloJ of the 
code, nothing more. The record clearly hears out this 
contention. It shows that the motion was made to 
refer the case to the Auditor ‘La accord(wve with fJtc 


provisions of Section 2oi of the Code of Lau' for the 
District of Columbia. (R. pp. 11, 12.) It also shows 
that said motion had in it the following language: 
“and, in support of said motion, j)laintifY says that 
the said cause is ua action of account, and that there 
are a larpe number of individual items of account^ to 
be separately proven, considered and determined.^* 
(R. p. 12.) Section 254 of the CV)de refers solely to 
accounts and dealinys between the parties.** More¬ 
over, Section 255 of the Code provides for a trial be¬ 
fore the jury on exceptions after the Auditor*s report 
has been made. The defendant had before it these 
facts, and this law, and no other, when it failed to ob¬ 
ject to the motion to refer the case to the Auditor. 
Therefore, inasmuch as the only issues involved in the 
motion and in the order of the Court were issues of 


account, it is impossible to assert with any reason that 
the defendant, by failing to object, consented to a ref¬ 
erence to all of the issues in the case to the Auditor 
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and thereby waived a right of trial by jury on all of 
siicli issues. Tliere has never been a time in this case 
when the defendant has either consented to, or ac- 
(luiesced in, a waiver of trial by jury of the issues. 
Xor has this Honorable Court, by its opinions on the 
previous appeals, so held. What this Court did hold, 
on the first appeal, was that the defendant in effect 
consented to a reference of tlie case to the Auditor, 
and that such reference was, in point of law, a common 
law reference of the entire issues to be clarified and 
simplified. Unfortunately, at the time this Honorable 
Court made this ruling, tliere was not in the transcript 
of record before it a full statement of the motion of 
the jilaintilT to refer the case to the Auditor, which 
showed beyond any (piestioii that the sole reference 
was under Section 1254 of the CVule, and not a common 
law reference. 

But even if we should go so far as to concede, 
argucudoy that the defendant consented to a reference 
of the entire issues of the case to the Auditor for the 
purpose of clarifying and simplifying the same, such 
consent would not amount to a waiver of a trial by 
jury upon such issues. This Court on the second ap¬ 
peal of this case held substantially to this effect when 
it said as follows: 

“While the reference was made on the motion 
of the plaintiff, and wa*s not objected to by the 
defendant, it did not amount to a stipulation of 
reference for a finding of law and fact which 
would accord the report the force and effect of a 
common-law award. It was not, therefore, a con¬ 
sent decree by express agreement of the parties. 
In equity: 

“It was held that the court could not, of its mo¬ 
tion, or upon the request of one party, abdicate 
its duty to determine by its own judgment the 
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controversy presented, and devolve that duty upon 
anv of its officers/’ Davis vs. Schwartz, 155 U. S. 
631, 15 Sup. Ct. 237, 39 L. Ed. 289. 

“Upon the same reasoning in law, a reference 
hy the court, ‘of its motion, or upon the request of 
one party,’ does not amount to a waiver of trial 
hy jury, if by proper exception issues of fact can 
he framed for submission to a jury.’’ 

Eichberg v. United States Shipi)ing Board 
Emergencv Fleet Corporation, 52 ApiKuils 
D. C. 194,‘l96. 

Since it conclusively appears from the foregoing 
that defendant has at no time waived its rights to a 
trial by jury, but that its sole waiver was a waiver of 
right to object to a reference under the Code to state 
the accounts and dealing between the parties^ it would 
seem sufficient reason to re(iuire the reversal of the 
decision of the lower court to ])oint out, as we have 
done, that a trial of the issues before a jury has been 
wrongfully denied. 


SECOXl). THE COURT ERRED IX GRAXTIXG 
PLAIXTIFF'S MOTIOX TO STRIKE OUT DE- 
FEXDAXT’S EXCEPTTOXS TO THE AUDI¬ 
TOR’S REPORT. 


Justice Siddons in striking out the additional and 
amended exce))tions to the rei)ort of the Auditor held 
that such exceptions were not responsive to the Audi¬ 
tor's rej)ort and further that since evidence had not 
been otTered hg the defendant before the Auditor with 
resj)ect to certain of the issues, no exceptions might be 
framed to contest such issues. 

We believe an analysis of the exceptions will show 
that the exceptions were directly responsive to the find¬ 
ings of the Auditor, and that the law fully establishes 
the right to contest the Auditor’s report regardless of 
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wlietlicr or not tlie defendant offered the testimony 
before tlie Auditor. 

The Exceptions Were Responsive to the Report of the 

Auditor. 

Exception Xo. 1 of tlie additional and amended ex¬ 
ceptions was an enlargement of exception 3g originally 
tiled by the defendant, and set up that the contract 
in this case was conditionally made, it having been 
understood and agreed that the contract should be sub¬ 
ject to the approval of the American Bureau of Ship¬ 
ping and that such approval had not been given. The 
Auditor"s report had found the contract without any 
condition therein. We feel a sufficient answer to the 
contention that this exception is not responsive will 
be found in the language of this Honorable Court on 
the first appeal of this case. The Court said: 

‘‘p]xception 3g is, perhaps, good in form, and 
other exceptions may be well taken under defen¬ 
dant’s theorv of a conditional contract.” 51 App. 
D. C. 44, 51.‘ 

If exception 3g of the original exceptions was, per¬ 
haps, good in form, we respectfully submit that ex¬ 
ception Xo. 1 of the additional and amended excep¬ 
tions which, with greater detail and particularity set 
up by defendant’s claim of conditional contract, un- 
(piestionably was responsive to the Auditor’s report 
and formed a proper basis for trial by jury on the 
issue made. The point that no evidence was offered 
by the defendant before the Auditor in respect of the 
contract being conditional is discussed at a later part 
of this brief. We are now endeavoring to point out 
simply that the exceptions were responsive. 

Additional and amended exception Xo. 2 attacks the 
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finding of tlie Auditor with respect to the cost to the 
j)laintiiT of sujiplying three of the schedules of timber 
wliich plaintitY agreed to supply. Additional and 
amended excejition Xo. 3 sets uj) facts which the de¬ 
fendant olYered to adduce to show that the plaint ill’ 
could not have furnished the remaining seventeen 
schedules of timber under his contract, and that the 
testimony of the jilaintilY before the Auditor as well 
as the fimlings of tlie report of the Auditor upon such 
testimonv were erroneous; furthermore that the cost 
to the plaintitY of sujiplying the seventeen schedules 
of timber would he greatly in excess of that testified 
to l)y the plaintitY and found by the Auditor, and there¬ 


fore the plaint ill’s 


alleged loss of ])rotits was incor¬ 


rect. 


The Auditor found the damages to the plaintitY in 
this case by ascertaining the cost to the plaintitY of 
complying witli the contract to supply twenty sched¬ 
ules of timber and bv deducting such cost from the 
amount which the plaintitY was to receive under the 
contract. Plaintiff gave testimony as to the cost to 
him. Defendant otYered testimonv before the Auditor 
tending to sliow both a higher cost to the j)laintitY 
and also that the ])laintitY could not have performed 
his contract. (K. pp. 41-45.) 

The Auditor accepted the ])laintitY’s testimony. The 
excei)tions of the defendant sought to contest this find¬ 
ing. Unless the Auditor’s report is to be accepted as 
conclusive, can it be said these exceptions were im¬ 
properly framed? They were directly responsive to 
the Auditor’s findings of profits. And in respect of 
Exception X^o. 3, relating to seventeen of the twenty 
schedules defendant gave testimony before the Auditor 
contradicting the plaintiff. 

Plaintiff has repeatedly asserted that the defendant 
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may not lawfully show the inability of the plaintiff to 
l)erform when the defendant cancelled the contract. 
This may he true in so far as the (piestion of liability 
or non-liahilitv is concerned, hut obviously cannot he 
true in respect of the measure of profits. The plaintiff 
sustains the burden of proof in showing })rofits. lie 
assumed the burden in the case at bar and testified to 


the cost to him of ])roducing three schedules on the 
Alabama River and seventeen schedules on the Escam- 


l)ia River. It may be possible he could have produced 
the timber elsewhere, but he gave no testimony to this 
effect and therefore the cost to him elsewhere would 


be mere speculation. Having pitched his case on the 
profits he would have made on the Alabama and the 
Escambia Rivers, is it not perfectly apparent that the 
defendant had the right to contradict this testimony 
both by showing the difficulties, perhaps the impossi¬ 
bility, and in an event the tremendous expense to the 
])laintiff.’ It is difficult to conceive how any testimony 
could be more directly responsive than this. Never¬ 
theless the court struck out the exceptions of the de¬ 
fendant which sought to make possible the production 
of this testimony. 

Defendant’s additional and amended exceptions Nos. 
4, 5 and fi, all embrace the same points cov^ered in the 
discussion of exceptions Nos. 2 and 3. They set uj) an 
issue of fact in respect of the measure of profits 
claimed by the ])laintiff and found by the Auditor. 

The (\)urt will note from a reading of the additional 
and amended exceptions to the report of the Auditor 
(found at pages 75 to 80 of the Record) that they point 
out separately the particularly findings of the Auditor 
to which each exception is taken and we believe it 
will be at once apparent to the Court wherin the excep¬ 
tions are directly responsive. 
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The Defendant May Except to the Report of the Audi¬ 
tor Reyardless of Whether or Not it Offered 
Testimony Ref ore the Auditor. 


It has hoeii asserted l)y the plaintiff tliat it is neces¬ 
sary in order to frame exceptions to the report of an 
Auditor tliat the defendant should have adduced testi¬ 
mony in that re^nnl before the Auditor. In other 
words, the ])laintitT in elYect claims that unless the de¬ 
fendant ottered some evidence before the Auditor, its 
case must fail. A])parently the lower court acce])ted 
this contention. 

We believe that some confusion in this regard may 
have been due to a failure to recognize that exceptions 
to the rei)ort of an Auditor may be of two classes: 
Firsty those which simply point out erroneous findings 
of law by the Auditor, which are aiialagous to assign¬ 
ments of error and which, of course, present no issue 
of fact for determination of a jury; and second^ those 
which directlv controvert Findings of Fact bv the An- 
ditor, and which thereby produce an issue for deter¬ 
mination by a jury. The exceptions in the case at bar 
which were stricken out bv Mr. Justice Siddons were 
of the latter class, although it seems apparent Mr. Jus¬ 
tice Siddons considered them to be of the former class. 


AVhen the case was before Justice Ilitz, the exce])- 
tions raised both issues of law and issues of fact. The 


issues of law were disposed of by him, but the issues 
of fact were calendared for trial before a jury. Before 
Justice Stafford, the Additional and Amended Excej)- 


tions filed raised simply issues of fact for trial by jury 
and Justice Stafford accordingly ordered such issues 
heard before a jury. (R. pp. 84, 85.) The same Addi¬ 


tional and Amended Exceptions which were filed be¬ 
fore Justice Stafford and bv him ordered calendared 
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for jury trial, which were amendments in form of the 
exceptions calendared for jury trial by Justice Hitz, 
were stricken out by Justice Siddons and a jury trial 
thereon was denied. That such exceptions framed 
issues of fact is plainly seen by a reference to them. 
Exception No. 1 alleges in detail the facts showing the 
contract to be conditional and that the condition was 
not fultilled; Exception No. 2 contests as a matter of 
fact the plaintiff’s claim of profits on three of the 
schedules of timber; Exceptions Nos. 3, 4, 5 and G all 
contest as a fact the plaintiff’s claim of profits on 
seventeen schedules of timber, the said exceptions 
pointing out with full and complete particulars the 
matters of fact to be relied upon by defendant in this 
regard. (See pages 75-80 Record.) 

In view of the decision of this Honorable Court on 
the first appeal of this case, it is astonishing that the 
lower court took the view that the exceptions as to 
matters of fact should be stricken out. In its said de¬ 
cision, this Honorable Court quoted from In Re Peter¬ 
son 253 U. S., 300, 310, as follows: 

‘‘The report will, unless rejected by the court, be 
admitted at the jury trial as evidence of facts and 
findings embodied therein; Imt it will he treated, 
at most, as prima facie evidence thereof. The 
parties nill remain as free to call, examine and 
cross-examine witnesses as if the report had not 
been made. No incident of the jury trial is modi¬ 
fied or taken away either by the preliminary, ten¬ 
tative hearing before the auditor or by the use to 
which his report may be put.” (Italics supplied). 

Notwithstanding this clear language that the Audi¬ 
tor’s report is simply preliminary and tentative, not¬ 
withstanding the parties are as free to call witnesses 
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before a jury as if the report had not been made, the 
lower court found the defendant was absolutely con¬ 
cluded by the report because the defendant did not 
offer witnesses before the Auditor. We respectfully 
submit that it is one tiling to recpiire a defendant to 
call its witnesses before a tribunal whose report is not 
simply tentative but is controllin<>:, and quite another 
thin^r to reciuire a defendant, as in this case, to call its 
witnesses before an ofticer whose report is nothing 
more than tentative and preliminary. 

The same point involved here was made in the case 
of FU’tchcr vs. Powers, 131 Mass. 333, an action in 
the nature of trover. Before the Auditor no evidence 
has been offered of the value of the ^oods in (juestion, 
and such evidence was offered and received at the 
trial. On appeal the court said: 

“The court rightly admitted the evidence. An 
Auditor’s report is only prima facie evidence, and 
a party has the right to re-try before the jury the 
whole case, and to introduce any competent evi¬ 
dence which is material to the issues involved. 
The court might, if it had seen tit, have recom¬ 
mitted the case to the auditor, hut if could not 
deprive the plaiuiifj of his right to a trial hg 
jurg, or of the right involved in it of introducing 
all competent evidence bearing upon his case.” 
(Italics supplied.) 

And in Sowers vs. WrigJif, 114 Mass., 171, 174, the 
Oourt said: 

*'The introduction of the report of an auditor 
does not exclude ang other competent evidence 
whether received before him or not.** (Italics 
supplied.) 
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In Lull vs. CasSy 43 N. H. 62, the Court said: 

“Where an auditor’s report is made, either 
party may use it at the trial, or the judge may re¬ 
quire it to he read, and its findings are made prima 
facie evidence by the statute, but they are nothing 
more tlian that. The party reading it may, as well 
as his adversary, produce evidence in addition to 
it, and may prove items not allowed by the Audi¬ 
tor, or offer proof to contradict any part of it. 

“It is received as competent evidence, but it 
does not supersede or exclude any other compe¬ 
tent evidence.” 

In Roberts v. SuoimerSy et ah, 47 Ga., 434, 439, the 
Court said: 


“The Knglish rule undoubtedly is, that on ex¬ 
ceptions to an auditor’s re])ort, no evidence other 
than that heard bv the referee is admissible. The 
reason is, that the Chancellor in Kngland has no 
jury, and the ])ractice is to refer the case back to 
the auditor or master to hear the new evidence, 
and report u])on it. In Georgia, our juries in 
chancery are (pfasi appellate auditors or masters 
u])on the exceptions taken; and hence the pro¬ 
priety of laying before them all attainable evi¬ 
dence, instead of going through the delay of re¬ 
ferring back to the master again excepting to his 
ruling, and then, at last, coming back to the jury.” 

In the case at bar, the Court will note that the lower 
court refused hofJi the right to file exceptions and the 
right to recommit the case to the Auditor for taking 
of testimony on the points in question. In short, the 
Court below simply denied all right of a contest on 
the merits. 

This Court on the first appeal of the case at bar 
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liad before it tlie first exceptions prepared by tlie de¬ 
fendant. With respect to one of them (Exception 3g) 
the Court said as follows: 

“Exception 8g is, perhaps, good in form, and 
other exceptions may be well taken under defen¬ 
dant's theorif of a conditional contract.'' (51 App. 
D. C. 44, 51.) 

Nevertheless, Exception 3g did not relate to any evi¬ 
dence offered bv the defendant before the Auditor. 
Nor was there anv testimonv before the Auditor that 
the contract was conditional. It would seem this in¬ 
stance where this Court of Appeals indicated its view 
of the law should have been sufticient to guide the lower 
court. Yet Mr. Justice Siddons struck out Exception 
3g as amended. 

In Lincoln vs. Portland Cement Co., 49 A])p. D. C. 
33, speaking of a reference to the Auditor, this C\)urt 
said: 


“It does not deprive a party, in a proper case, 
of a trial bv the common law triers of fact, but 
provides a simple and workable method by which 
he mav secure it.” 

In face of the law as thus declared, the defendant 
knew that the finding of the Auditor would be nothing 
more than preliminary and tentative, that it would 
clarify issues so as to provide a simi)le and workable 
method of trial before a jury. Hence the defendant 
might reserve its many witnesses, scattered through¬ 
out various parts of the United States, for the trial 
by jury, with no consequences save a possible adverse 
preliminary finding by the Auditor. 
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The authorities relied upon by the defendant in the 
lower court, particularly the Supreme Court case of 
New Orleans v’s. WarneVy 180 U. S. 199, are easily dis¬ 
tinguished from the case at bar. In the Supreme 
Court case referred to, the reference to the master was 
made after a decree of the court, and such reference 
provided that upon the coming in of his report, com¬ 
plainant and other claimants would be entitled to an 
absolute decree for the amounts due them. An at¬ 
tempt was made by exceptions to set up a new defense 
after the case had been fully disposed of. The Su¬ 
preme Court said: 

^‘In fact, the present exceptions to the master’s 
report obviously involve an attempt to set up a 
new defense as to a part of these warrants, after 
the merits of the case have been fully considered 
and disposed of. This is impossible.” (P. 203.) 

It is perfectly obvious that in this case the findings 
of the master, after decree of the court finding the 
law in advance, and upon a reference to fix and deter¬ 
mine amounts due, could not be attacked by exceptions 
raising an entirely different point than the point be¬ 
fore the master. In such case he had no jurisdiction 
to pass upon such point. His report was not merely 
tentative and preliminary and was not a simplifying 
and clarifying of issues with right of a later review 
by jury. Nor was the test applied, as in the case at 
bar, whether or not there was evidence before the 
master. Hence this case has not even a remote anal¬ 
ogy to the case at bar, where the reference was to 
simplify and clarify the issues and to make a prelimi¬ 
nary finding which would be subject to review before 
a jury, and where the Auditor had jurisdiction, grant- 
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ing the argument of the plaintitT, to decide all of the 
issues in the case framed by the ])leadings. 


Hk' Trial Court Should Have Tried the Issues Framed 
hy the Exceptions Before a Jury in Accordance 
]VitJt the Mandate of the Court of Appeals. 

The mandate of this Honorable Court in the second 
appeal of this case aflirmed the action of the lower 
court in ordering the case ^"calendared for trial by 
jury upitn the issues made by defendant's said addi¬ 
tional and amended exceptions to the report of the 
Auditor.'' This Court had indicated in its opinion on 
the lirst api)eal that at least certain of the then excep¬ 
tions were responsive, although perhaps open to crit¬ 
icism as to form. The new excei)tions were placed in 
proper form. The alleged insufTiciency of the new ex¬ 
ceptions had been fully argued by plaintitY’s brief on 
the second ai)peal in supi)ort of one of his assignments 
of error. The same argument had been made in the 
lower court. Yet both the lower court and this court 
had ordered the exceptions tried before a jury. We 
may take it, then, either that the argument of the ])lain- 
tilY in this res])ect was overruled or else that it was 
considered not controlling. 

It is fundamental law, announced by the Supreme 
Court of the United States, that the mandate of an 
api)ellate court must govern when plain and unam¬ 
biguous. 


“There has been some discussion at the bar, as 
to the principles by which a circuit court of the 
United States is to be governed, when executing 
a mandate from the Supreme Court. Undoubtedly 
the mandate must be its guide. It is the judg- 
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meiit of this court, transmitted to tlie circuit court. 
And ivlien the direction contained in the mandate 
is precise and unambiguous, it is the duty of the 
circuit court to carry it into execution, and not 
to took elsewhere for authority to change its mean¬ 
ing. But wlien, as in this case, the circuit court 
are referred to testimony to ascertain the amount 
to he decreed, and are authorized to take new evi¬ 
dence on the point, it may sometimes happen that 
there will be some uncertainty and ambij^uity in 
the mandate; and in such a case, the court l)elow 
hav'e, unquestionably, the right to resort to the 
opinion delivered at the time, in order to assist 
them in expounding it.” West vs. Brash ear, 39 
U. 8. 44, 54. 

The mandate of the Court of Appeals in the case at 
bar said in precise and unambiguous terms, calendar 
the case for trial by jury on the issues made by the 
exceptions. In its opinion, however, the court said: 

“Whether the amended and additional excep¬ 
tions are responsive to the pleadings and the evi¬ 
dence adduced before the auditor presents matters 
not raised by special appeal, since they have not 
been ])assed upon by the court below.” 52 Ai)p. 
D. C. 194, 196. 

We submit it was the duty of the trial court to carry 
out its mandate rather than speculate on an interpreta¬ 
tion of certain language of the opinion which might be 
open to construction. 

Tt is worthy of note that on both previous appeals of 
this case, this Honorable Court ruled in favor of a trial 
on the merits. On the first appeal, this Court re¬ 
versed the action of the lower court in instructing a 
verdict in favor of the defendant and remanded the 


case for a new trial; on the second appeal, this Court 
afTirmed an order calendering the case for trial before 
a jury upon the issues of the case. We are confident 
that on this third appeal, this Court again will seek to 
do justice by granting that trial on the merits which, 
by a multi])licity of arguments and pleadings, has thus 
far been frustrated. Plain justice require such a trial. 

In view of the foregoing authorities, we respect¬ 
fully submit that the exceptions to the Auditor’s re- 
])ort should have been permitted to stand and a trial 
bv jurv of the issues framed therebv should have been 
held. 

THIRD. THE MOTION TO RECOMMIT THE 
CASE TO THE AUDITOR SHOULD HAVE 
BEEN GRANTED. 

We are aware that the granting or refusal of a mo¬ 
tion to recommit to an auditor for the purpose of 
taking additional testimony is usually within the sound 
discretion of the trial court. But where it is clear, 
as in this case, that the trial court’s discretion was 
controlled by a mistake of law and where gross in¬ 
justice ensues from its refusal to recommit, we sub¬ 
mit the appellate court will review the action of the 
lower court. 

The following cases indicate the attitude of the 
courts in respect of the exercise of discretion: 

“Discretion, on the other hand, implies that in the 
absence of positive law or fixed rule the judge is 
to decide by his view of expediency or of the de¬ 
mands of equity and justice.** (Italics supplied.) 
State V. Woody 21 N. J. L. 560, 564. 

“It is not a mental discretion, to be exercised ex 
gratia, but a legal discretion, to be exercised in 
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conformity with the spirit of the law and in a man¬ 
ner to subserve not to impede or defeat the ends of 
substantial justice. (Italics supplied.) Bailey v. 
Taaffe, 29 Cal. 424. 

We should like to make clear that we agree if the ex¬ 
ceptions are permitted to stand by this Court and the 
case may be tried on its merits before a jury, it is un¬ 
necessary to consider the question of granting the mo¬ 
tion to recommit. We accept the view of this Honora¬ 
ble Court expressed in Eichberg v. United States Ship¬ 
ping Board Emergency Fleet Corporation^ 51 App. 
H. C. 194, 196, that if the exceptions are permitted to 
stand, the defendant cannot be heard to complain of 
tlie refusal of the motion to recommit. Both have the 
same object, namely, tlie framing of issues for trial by 
jury. The granting of either will suffice. Both in the 
present aspect of this case the denial of both leaves 
the defendant entirely without right of trial by jury. 

From what heretofore has been stated, it is apparent 
that wlien counsel for the defendant failed to object 
to the reference of the case to the Auditor, he was fullv 
justified in assuming the reference was under Section 
254 of the Code, and hence involved only matters of 
account, with the right to try such matters on excep¬ 
tions. The motion to refer expressly referred to 
Section 254 of the Code and expressly referred to 
accounts. The language of the order of reference was 
the language of Section 254 of the Code. Moreover, 
as stated in substance by Chief Justice Smyth in his 
dissenting opinion on the first appeal of this case, the 
practice of nearly forty years had been to regard such 
a reference as in this case as being limited to matters 
of account. Hence, while the majority of this Court 
established this reference to have been, not solely to 
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state accounts, but to sim])lify ami clarify the issues in 
the case, it was quite a natural and excusable error on 
the part of counsel for the defendant in assuming the 
reference was only to audit and state accounts. More- 
over, it was quite a natural and excusable error on his 
part not to offer testimony as to all of the issues in¬ 
volved. Now it is said because he did not offer all of 
his evidence, or, in other words, because he made a 
mistake as to the law thervafter established by the de¬ 
cision of this Honorable Court, there is no action that 
may be taken to prevent injustice, but that such an 
error must result in a loss of the case bv the defendant 
without a trial on the merits. 

(■ourts of justice will not permit errors of counsel, 
in failing to apprehend what the law will be declared 
to be, to bring about injustice. 


“(V)nceding, so far as the present case is con¬ 
cerned, that attorneys mav bind their clients bv 
such admissions as were here made, it is oidy nec¬ 
essary to observe that where thev are ma(le im- 

• • 

providently and hif mistake, the court by means 
of its coercive powers over its own officers, has 
authority to relieve against the consecpiences of 
the admission; rrffiilatiiiff its action in this respect 
with a just recjard to the riphts of hotJi parties, 
whieh it can flo hp settinp aside the apreewent 
upon terms which will meet the jnsti('e of the par¬ 
ticular cased* 

llarvep and Wife v. Thorpe, 28 Ala. 250, 261. 


“It is only necessary here to add, that when ju¬ 
dicial admissions have been made improvidently, 
and by mistake, the court will, /a its diseretion, 
relieve the ])arty from the consequences of his er¬ 
ror, by ordering a repleader, or by discharging 
the case stated, or the sale, or agreement, if made 
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in court. Agreements made out of court, between 
attorneys, concerning the course of proceedings 
in court, are equally under its control, in effect, 
by means of its coercive power over the attorney 
in all matters relating to professional character 
and conduct.” 

1 (Jreenleaf Evidence, par. 200. 

A motion to recommit is strikingly like a motion 
for a new trial. Hence we quote the following language 
concerning new trials: 


“^lotions for new trials are addressed to the 
discretion of the court, whether based upon the 
weight of evidence, surprise, or newly discovered 
evidence, or flic fad that the party has been de¬ 
prived of his viddeiice by accident or other like 
yrounds. * * * In modern practice they are 

granted in furtherance of justice. * * * 

“The action of the courts, upon applications for 
new trials, consist in a proj)er exercise of discre¬ 
tion—not arbitrary but legal—forming and mould¬ 
ing their decisions on each case according to some 
])recedent, or upon its own particular circum¬ 
stances, so as best to subserve the purposes of 
substantial justice.'' (Italics supplied.) 

Platt V. Monroe, 34 Barbour (N. Y.) 292, 296. 

These cases are expressive of the position we take 
in this case. If counsel erred, by his failure to object 
to a reference of the entire issues of the case, or if he 
erred in failing to adduce all of the defendant’s evi¬ 
dence before the Auditor, due to his misunderstanding 
of the law, then the court should have granted relief 
by recommitting the case to the Auditor for the taking 
of such evidence. 

The lower court’s discretion was not freely exercised 


in this matter, ])ocaiise of what we respectfully submit 
was a misconstruction of the mandate of this Hon¬ 
orable Court. It is true this Honorable Court had 
upheld the action of the lower court on a former hear¬ 
ing in refusing a prior motion to recommit. But at 
that timVj the defendant had been given full relief 
through its except ions ^ and having been given such 
relief, the motion to recommit was entirely iinneces- 

sarv. But when the time came that such relief bv ex- 

• » 

ceptions was taken away, a new motion to recommit 
was the only possible mode of relief. And yet, not¬ 
withstanding the complete change in the pleadings 
and the complete change of the legal situation, the 
lower court, as shown by its memorandum opinion, 
found that it was bound by the prior ruling of Jus¬ 
tice StatTord on a former motion to recommit. The 
Court said: 


“The motion is substantiallv the same as that 

submitted to and denied bv Mr. .Justice StatTord 

• 

in his aforesaid order of March 4, 1922. It is 
however accom])anied and supj)orted by an affi¬ 
davit of defendant's counsel. But the order of 
Justice StalTord has received the sanction and 
a])proval of the CN)urt of Appeals, and to grant 
the pending motion would, it seems to the (\)urt, 
be challenging tin* judgment of the (\)urt of 
Aj)peals.“ 

“In some res])ects the course the case has taken 
is unfortunate, and it may be, as urged by the 
defendant, that there is danger of a final judg¬ 
ment against it without a full defense lieing 
made.” (Record pp. 99-100.) 


It is certain, therefore, that the lower court did not 
exercise its free discretion in refusing the motion to 
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recommit, but that it felt bound to follow the prior 
ruling on a similar motion made before Mr. Justice 
Stafford, and whose action had been affirmed by this 
Honorable Court. Therefore, we are not in the posi¬ 
tion of now asking for a review of the discretion of 
Mr. Justice Siddons. He exercised no discretion in 
disposing of the motion. 

This brings us to consider whether Mr. Justice Sid¬ 
dons was bound in this matter bv the action of Mr. 
Justice Stafford in overruling a prior motion to re¬ 
commit. 

The record in this case shows that Mr. Justice Staf¬ 
ford’s discretion was asked to be invoked only in the 
event he did not permit the filing of additional and 
amended exceptions. 

The motion to recommit heard by Mr. Justice Staf¬ 
ford was in the following language: 

‘‘4. In the event the Court shall find the excep¬ 
tions filed hif the defendant are required to he lim¬ 
ited to evidence before the Auditory the United 
States Attorney for the District of Columbia, rep¬ 
resenting the defendant, moves the Court to re¬ 
commit the case to the Auditor for the taking of 
additional testimony in accordance with the mo¬ 
tion to that effect hereto annexed.” (R. p. 75.) 

The brief of defendant in this Honorable Court, in 
case No. 3814, said with regard to this point (page 46): 

“The motion under discussion was presented 
to the lower court so that in the event it should 
have found that appellant coidd not raise issues 
not previously presented to the AtiditoVy such is¬ 
sues might thereupon have been raised under an 
order to recommit the case to the Auditor.” 
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When Mr. Justice StalTord granted tlie right to file 
additional and amended excei)tions and calendered the 
issues of the case for trial before a jury, he passed an 
order denging defendant’s motion to recommit. But, 
as we have pointed out here, since the erent did not 
arise (that is, “in the ere)it this (’ourt should find the 
exceptions tiled by the defendant are recpiired to be 
limited to evidence before the Auditor”), there was 
no necessity of ai)j)ealing to his discretion in the mat¬ 
ter of recommitting the case. There was no necessity 
for recommitting. The issues of the case were then 
calendered for trial before a jury on the exceptions. 

It eannot tte said Mr. ,h(stiee Stafford would have 
overruled the motion to reeommit if the ease were in 
its present status, nor that this Honorable C’ourt would 
have a])proved his action in such event. As it now 
stands, there is a necessitv to recommit. As it tlien 
stood, there was no necessity to recommit. 

May we endeavor to illustrate/ A Justice might at 
the beginning of a trial overrule a motion to recpiire an 
election between counts of a declaration because at that 
time there was n(> )ieeessitg to reciuire the election. 
The precisely same motion might be made at the close 
of evidence when the neeessitjf of an election had 
arisen. C’ould it be argued the Justice must, in effect, 
overrule himself in order to grant the second motion! 
Yet it would be the same motion, in the same language, 
and in the same case. 

We, therefore, res])ectfully submit that Mr. Justice 
Stafford’s discretion has never been invoked to decide 


the ]iending motion at this stage of the case and that 
^[r. Justice Siddons was not obligated to use the deci¬ 
sion of Mr. Justice Stafford as a precedent in dispos¬ 
ing of this motion. 
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A striking situation has arisen in this case ])y tlie 
lower court liaving followed what it conceived to be 
the mandate of the C’onrt of Appeals in one instance 
and in another instance having disregarded the man¬ 
date. The resnlt is that defendant has been deprived 
of making its defense. 

The mandate of the Court of Apjieals affirmed Jus¬ 
tice StalTord in his order wherein it provided: “The 
case is hereby ordered calendered for trial by jury 
upon the issues made by defendant’s said additional 
and amended exce])tions to the report of the Auditor.” 
(H. pp. 90-91.) 

Justice Siddons thereafter struck out the additional 


and amended exceptions and thus made it impossible 
to try the case before a jury. This, we maintain, dis- 
rvfiardcd the mandate of the Court of Appeals. Then, 
Mr. Justice Siddons folloired the mandate of the Court 
of Appeals in affirming Mr. Justice Stafford’s order 
overruling the motion to recommit the case to the audi¬ 
tor. (K. p]). 90-91.) In other words, Mr. Justice Sid¬ 
dons, in effect, disregarded the mandate of the Court 
of Ap])eals when it was against plaintiff’s contention 
and folloired its mandate when it was claimed to be in 
favor of ])laintiff’s contention. This left the defendant 
utterlv without remedv and without the iiossibilitv of 
advancing its defense on the merits. 


AVe believe we have fully pointed out the manner in 
which to give relief in this case, so as to accomplish 
justice. Unless relief is given, a grave injustice has 
been accomplished through hard and fast technicali¬ 
ties of pleading. We have a valid defense—we simply 
ask for the privilege of making it, 
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DAMAGES, IF RECOVEKABLE AT ALL, SHOULD 
BE CONFINED TO ACTUAL EXPENDI¬ 
TURES BY THE PLAINTIFF AND CANNOT 
TNCT.UDE ANTICIPATED PROFITS. 


We liave pointed out that the plaint ill’s whole case 
as it now stands approved by the Report of the Audi¬ 
tor and the judgment of the lower court rests upon the 
recovery of anticipated profits. No timber was de¬ 
livered bv him to the defendant and no claim is made 
therefor. There is no finding in his favor for out-of- 
pocket expenditures under the contract in this case, 
although by the common counts, included in the decla¬ 
ration, such expenditures may be said to have been 
claimed. (R. p. 5.) 

The Auditor mentioned the plaintiff’s claim for la¬ 
bor and expenditures, in the sum of $4,408.34, but de¬ 
nied such claim. (R. p. 22.) 

We have sought by exceptions to the Auditor’s re¬ 
port to contest the findings of anticipated profits as a 
(piestion of fact. We also contest, by assignment of 
error on this appeal, the recovery of anticipated profits 
as a matter of law. Our contention in this regard may 
be briefly stated to be that since the Act of June 15, 
1917, giving the right of cancelling contracts of the 
character of the ])resent contract, must be treated as 
a part of the contract, the ])laintiff is presumed to have 
known that his contract might be cancelled and hence 
deprive him of any anticipated profits. The cases 
which establish this to be the law have alreadv been set 
out on this brief and it is necessary here simply to 
again cite them to the court. 
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Russell Motor Car Co. v. U. S., 216 U. S. 514. 
College Point Boat Corp. v. U. S., 257 U. S. 12. 
Meyer Scale & Hardware Co. v. U. S., 57 Ct. Cls. 
26. Todd Dry Dock Co. v. Sumner Iron Works, 
289 Fed. 217. ^ 

AVe have already established that the Act of June 
15, 1917, applies to the contract in this case. In the 
Freygang case supra, involving the identical question, 
the Supreme Court of the United States set this ques¬ 
tion at rest. The cases immediately above cited are 
directly controlling in the matter of denying antici¬ 
pated profits to parties into whose contracts the Act 
of June 15, 1917, is written by implication. 

Thus the point here urged has been definitely de¬ 
termined by authority of the Supreme Court of the 
United States, and it necessarily follows that whether 
the plaintiff may have relief in the Supreme Court of 
the District of Columbia or whether he must be rele¬ 
gated to a suit against the United States in the Court 
of Claims, he may not in either event recover antici¬ 
pated profits, but must be confined to his actual out-of- 
pocket expenditures. The objection to judgment filed 
by the defendant on this ground No. 9, (R. p. 103), 
therefore should have been sustained, and we respect¬ 
fully submit the overruling of such objection requires 
a reversal of this case, with instructions to find and 
allow, if anything in favor of the plaintiff, simply the 
actual expenditures by him made. 

CONCLUSION. 

AVe submit that the decisions of the Supreme Court 
of the United States herein mentioned require that this 
suit be dismissed in the Supreme Court of the District 
of Columbia without prejudice to the plaintiff to pur- 
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sue liis cause of action against the United States in 
the Court of Claims. 

But in any event the judgment of the Supreme Court 
of the District of (^olumhia should not be upheld. This 
case, pending in the Court nearly eight years, has 
never been tried upon its merits before the Court and 
jury. Such a trial has never been waived by the de¬ 
fendant, and with a valid defense to the suit, it would 
be the part of injustice to permit the judgment entered 
against the defendant in this case to stand. And 
finally, the amount of recovery, if any, in this case 
should be limited to actual expenditures of the plain¬ 
tiff. 

Respectfully submitted. 
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BRIEF FOR APPELLEE 

History of Case and Statement of Present Issues. 

The case has been to this Court twice on appeal, 51 
App. D. C. 44, and 52 App. D. C. 194, and once on peti¬ 
tion for mandamus filed by the present appellant. No. 
984 Original. 

In August, 1917, the plaintiff entered into a contract 
with the defendant Emergency Fleet Corporation, a 
corporation organized under the laws of the District 
of Columbia, whereby the plaintiff agreed to sell and 
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deliver and the defendant a^^reed to purchase and pay 
for certain lumber. The plaintiff started to produce 
the lumber, but later in the month of August, 1917, the 
defendant cancelled the contract, this cancellation con¬ 
stituting a total breach. The plaintiff therefore brought 
this suit to recover his damages. 

The first plea by the defendant was that ‘‘in and 
with res])ect to each and all of the transactions, mat¬ 
ters and things” out of which the cause of action arose 
the defendant acted on behalf of the United States and 
that suit lay only in the Court of Claims. (Record, 
page 10.) The defendant also pleaded the general 
issue. The plea of agency was stricken out by Mr. 
Justice Hitz. (Kec., j). 12), and additional ])leas in a 
more elaborate form were filed (Kec., p. 13), which 
were later amended again (Hec., ]). 17). A demurrer 
to the amended pleas of agency was finally sustained 
by Mr. Justice Stafford (Kec., p. 19). There remained, 
therefore, only the plea of the general issue. 

Meanwhile the case had been referred to the Auditor 
“to audit and state the accounts and dealings between 
the parties herein” (Kec., i)p. 12, 19). As this refer¬ 
ence to the Auditor plays a very important part in the 
case, it seems appropriate to refer to certain state¬ 
ments of this Court in regard to the hearing before the 
Auditor. 

“When the suit was originally brought, the 
court, on motion of plaintiff, and without objec¬ 
tion by defendant, referred the case to the auditor, 
‘to audit and state the accounts and dealings be¬ 
tween the parties.’ A heariug was had hy the 
audit or y at which a full and complete trial of the 
issues of fcu t was accorded^ resulting in a report 
both of law and fact. It was not limited to ques¬ 
tions of accounting, nor teas accounting between 
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the parties an important issue in the case, since 
the action was for unliquidated damages, except 
certain minor particulars of demand relating to 
expenditures and services/' Eichberg v. Emer¬ 
gency Fleet Corporation, 52 App. D. C. 195. 

The Auditor found for the plaintiff in the sum of 
$116,346.13 with interest. The defendant filed certain 
exceptions, some of which were stricken out on motion 
of the plaintiff. Thereafter a jury was impaneled, the 
])laintiff offered the report in evidence together with 
certain stipulations and moved the court for a directed 
verdict. The court denied the motion and directed the 
jury to render a verdict for the defendant. From this 
judgment appeal was taken. 

On that first appeal this Court decided that the con¬ 
tract sued on had been made by the Emergency Fleet 
Corporation in its corporate capacity and not on be¬ 
half of the United States, that suit for breach of said 
contract was properly brought in the Supreme Court 
of the District of Columbia, that the Auditor's report 
was prima facie evidence for the plaintiff, and that if 
proper exceptions were filed by the defendant they 
created issues of fact to l>e submitted to the jury. The 
judgment below was therefore reversed and the case 
remanded with directions for a new trial. 51 App. 
D. C. 44. 

Thereafter the plaintiff filed a motion for judgment, 
and the defendant filed four motions: (1) to vacate 
and strike out the Auditor's report and for a jury 
trial; (2) to amend the exceptions and for leave to file 
additional and amended exceptions; (3) to make cer¬ 
tain findings of law; (4) to recommit the case to the 
Auditor for taking additional testimony. Mr. Justice 
Stafford denied the plaintiff’s motion, allowed the de- 


fendant’s motion to file amended exceptions and de¬ 
nied the defendant’s other motions From this both 
parties appealed and the Court of Appeals sustained 
the decision of the lower court. 52 App. D. C. 194. 

The Court of Appeals stated: 

‘‘Whether the amended and additional excep¬ 
tions are resj)()nsive to the pleadings and the evi¬ 
dence adduced before the auditor presents mat¬ 
ters not raised by special appeal since they have 
not been passed upon by the court below.” 

In other words the second decision of the court of 
Appeals was that an offer having been made to file 
additional and amended exceptions it was proper for 
the court below to overrule the motion for judgment 
on the original exceptions and to allow the amended 
exceptions to be filed. 

The decision of Mr. Justice Stafford as affirmed 
by the Court of Appeals contemplated that the case 
should be calendared for trial by jury upon the issues 
made by the additional and amended exceptions. Of 
course, the plaintiff could have let a jury be impanelled 
and could have objected to the sufficiency of the issues 
made by the additional and amended exceptions during 
the course of the trial, but it seemed better practice 
to raise the point when the trial was about to be 
reached so that the trial judge could delimit the issues 
as much as possible before the jury was sworn. Motion 
was therefore made shortly before the trial to strike 
out the additional and amended exceptions. This was 
the first time that the sufficiency of the additional and 
amended exceptions had been tested. This motion was 
heard by Mr. Justice Siddons and was granted in full. 
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all of the additional and amended exceptions being 
stricken out. 

When Mr. Justice Siddons expressed his intention 
of striking out the additional and amended exceptions 
the defendant filed a motion to recommit the case to 
the Auditor. Mr. Justice Siddons overruled this 
motion. 

Since Mr. Justice Siddons had overruled the ad¬ 
ditional and amended exceptions and had overruled 
the motion to recommit the case to the Auditor it fol¬ 
lowed automatically that judgment must be entered 
for tlie plaintiff. This was in fact admitted by the de¬ 
fendant. The defendant went so far as to file a peti¬ 
tion for mandamus in the Court of Appeals and in this 
petition occurs the following statement in paragraph 
t) thereof: 


# * # ‘‘That unless a writ of mandamus 

should be granted compelling the said Associate 
Justice of the Supreme Court of the District of 
(^oluml)ia, to-wit, the Honorable Frederick L. Sid¬ 
dons, aforesaid, to vacate the said order of June 
2, 1924, and to proceed to the trial of this cause 
before a jury upon the issues raised by the addi¬ 
tional and amended exceptions to the Auditor’s 
report, your petitioner is advised and verily be¬ 
lieves that it will be without adequate remedy in 
that it irill he precluded from presenting any de¬ 
fense to this suit and will thereby he forced to stih- 
mit to a judgment amounting to approximately a 
sum of $165,000.00y and will he deprived of its 
right to a trial hy jury upon the issues approved 
by this Court.” ♦ ♦ * (Italics ours.) 

The Court of Appeals denied the defendant’s peti¬ 
tion for mandamus, and Mr. Justice Siddons thereupon 


entered jnd^Tnent for the plaintiff from which judg¬ 
ment this appeal is taken. 

In reviewing the facts it is important to call to the 
attention of this (Vmrt certain erroneous statements 
in the defendant’s brief. The defendants say (Brief, 

p. 1): 


“The case was never tried u])on its merits be¬ 
fore the Court and jury, but judgment was entered 
upon a report of the Auditor of the Su])reme Court 
of the District of Columbia filed July 17, 1919, 
without opportunity to contest such report in point 
of fact.” 

Before the Auditor there was “a full and complete 
trial of the issues of fact” as has been expressly found 

bv this Court. That there has never been a trial of fact 

» 

before a jury is not through any lack of opportunity 
afforded the defendant to contest the Auditor’s report, 
but because the defendant has ap])arently not Ix'en 
able to file exceptions which were sufficient to raise 
[)roper issues of fact. In the absence of such excep¬ 
tions the trial Court has entered judgment for the 
plaintiff, and in so doing has exactly followed the law 
as laid down by the decisions of this Court. 

The defendants say further (Brief, p. 7) : 

“Notwithstanding that this Court had ordered 
this case to trial on the issues settled before Jus¬ 
tice Stafford, Justice Siddons granted plaintiff’s 
motion and struck out all of defendants’ defenses 
and ordered judgment for the plaintiff.” 

The fact is that this Court had expressly stated in its 
second decision that it did not pass on the sufficiency 
of the amended and additional exceptions and that 
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their sufficiency had not been passed on by the Court 
below. After the case was remanded the plaintiff 
questioned the sufficiency of the amended and addi¬ 
tional exceptions by appropriate motion to overrule 
and strike them out (Kec., p. 92). This was the first 
time that a motion had been made to strike the addi¬ 
tional and amended exceptions. The motion obviously 
raised issues of law which had to be decided by Mr. 
Justice Siddons. His decision being favorable to the 
plaintiff on all points, there was no course open ex¬ 
cel)! to enter judgment for the plaintiff. 

It will be apparent that there are only two ques¬ 
tions open to discussion on this appeal: 

1. Did Mr. Justice Siddons err in striking out the 
defendant’s ^‘additional and amended exceptions”! 

2. Did lie err in not recommitting the case to the Au¬ 
ditor ? 

In the course of the two prior appeals the Court of 
Appeals settled the law of the case on many points. 
The two decisions seem to stand very clearly for the 
following propositions: 

1. The Emergency Fleet Corporation is suable as a 
coriioration organized under the laws of the District 
of Columbia. 

2. The fact that the President delegated authority 
to the Emergency Fleet Corporation under which in 
some matters it acted as agent for the President does 
not affect a right of action against it where it acted 
as a principal. 

3. The contract sued on was made with the Emer¬ 
gency Fleet Corporation as a principal, and was con¬ 
tained in the letters and telegram of August 2, 1917, 
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and August 3, 1917. (This was expressly stipulated). 

4. The contract was not only made by the Emergency 
Fleet Corporation but it was cancelled by the Emer¬ 
gency Fleet Corporation. (This was also expressly 
stipulated). 

Counsel for the defendant apparently seek to re¬ 
open and reargue most of these questions. They con¬ 
tend that the suit is improperly brought in the Su- 
])reme Court of tlie District of Columbia and should 
have been brought in the Court of Claims, that the 
contract although admittedly made by the Emergency 
Fleet Cori)oration as a princi])al was cancelled by the 
Emergency Fleet Corporation in its capacity as agent 
for the President, and that the contract was not em¬ 
braced in the letters and telegram but was a condi¬ 
tional contract based in part on conversations in addi¬ 
tion to the letters, all contrary to the decisions of this 
Court on the former a])])eals. 

In order to maintain the same arrangement of argu¬ 
ment as that adopted by counsel for the appellant the 
case will be discussed under the following headings: 

1. This suit may be maintained in the Supreme 
Court of the District of Columbia against the United 
States Shipping Board Emergency Fleet Corporation 
as a corj)oration organized under the laws of the Dis¬ 
trict of Columbia. 

2. There has been no denial of the defendant’s con¬ 
stitutional right to a jury trial. 

3. There was no error in the order of Mr. Justice 
Siddons striking out the defendant’s additional and 
amended exceptions. 

4. There was no error in the order of Mr. Justice 
Siddons overruling the defendant’s motion to recom¬ 
mit the case to the Auditor. 

5. Profits are allowable as damages. 
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This Suit May Be Maintained in the Supreme Court 
of the District of Columbia Against the United 
States Shipping Board Emergency Fleet Cor¬ 
poration as a Corporation Organized Under the 
Laws of the District of Columbia. 

If there is anything which has been settled by the 
two i)rior appeals in this case it would seem to be that 
the United States Shipping Board Emergency Fleet 
Corporation is a corporation of the District of Colum¬ 
bia, tliat it may be sued for breach of contract in the 
Supreme Court of the District of Columbia, that the 
contract in question was made with the Emergency 
Fleet Corporation as a principal and not as agent of 
the United States, and that the contract was can¬ 
celled and thus broken by the Emergency Fleet Cor- 
l)oration, thereby creating the right of action. 

This Court said on the first appeal: 

‘‘The P]mergency Fleet Corporation is not such 
an agency of the Government as to render it im¬ 
mune from suit.” Eichberg v. Emergency Fleet 
Corporation, 51 App. D. C. 44, 50. 

It was further held that the fact that the President 
had delegated authority to the Fleet Corporation un¬ 
der which in some matters it acted as agent for the 
President did not affect a right of action against it as 
principal. 

“The delegation of the authority conferred 
upon the President in no way affects the right of 
action in this case.” Eichberg v. Emergency Fleet 
Corporation, 51 App. D. C. 44, 50. 


In the first appeal the Court found that the contract 
was made with the Emergency Fleet Corporation and 
was expressly contained in certain letters and tele¬ 
grams, Eichberg v. Emergency Fleet Corporation, 51 
App. D. C. 44, 46. Counsel for the appellant are now 
seeking to evade this decision by contending that 
although the contract was made by the h^mergency 
Fleet Corj)oration in its corporate capacity, it was 
cattccUed by the Emergency Fleet Corporation as agent 
for the President. It is res])ectfully submitted that 
this contention is in the direct face of the prior deci¬ 
sions of the Court as well as stipulations made in the 
case, and that it is an afterthought not fairly covered 
by any plea, exception or motion made to the court 
below. 

On the first appeal this Court said: 

‘‘When the jury was impanelled and sworn cer¬ 
tain stipulations of fact made at the hearing be¬ 
fore the auditor were introduced bv counsel for 
plaintiff, the chief of which was that the contract 
was made and cancelled bv the duly authorized 
agents of the Emergency Fleet Corporation.” 51 
App. I). C. 44, 48. (Italics ours.) 

This in fact was expressly stipulated: 

“Mr. Roberts: I would like to have it stipulated 
that those telegrams and letters of cancellation 
were the action of the Emergency Fleet Corpora¬ 
tion. 

Mr. Archer: Yes. (Record pages 67 and 68.) 

The Auditor found: 

“That the defendant by its action taken during 
the period of August 21 to September 8,1917, can- 
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celled said contract because of the ruling against 
the use of water oak. See Exhibits 3, 4, 4-A, 4-B 
and 5.^’ 

The additional and amended exceptions contained 
no exception to this finding and contained no sugges¬ 
tion that the Emergency Fleet Corporation cancelled 
the contract as agent for the President or in any other 
way than in its own corporate capacity. There is in 
fact nothing in the record indicating that the precise 
point now made was even brought to the attention of 
the court below. 

In support of their assertion that the point was 
made below, counsel for defendant refer to the original 
plea that the defendant ‘‘acted solely for and in behalf 
of the United States in respect to all matters sued 
upon** and to the final objections to judgment which 
contained the same language. There is no motion, ex¬ 
ception, or any other pleading in which counsel for 
the defendant specifically brought to the attention of 
the Court below their present contention that while 
the contract was admittedly made by the Emergency 
Fleet Corporation as a principal, it was cancelled as 
agent for the United States. Certainly the mere alle¬ 
gation that the defendant “acted solely for and in be¬ 
half of the United States in respect to all matters 
sued upon** was not sufficiently definite to bring 
to the attention of the court below the bare technical 
defense now made. It is perfectly clear that the 
allegation contained in the pleadings meant that the 
Emergency Fleet Corporation did not contract as a 
principal. No distinction was made between contract¬ 
ing and cancelling. 

On the other hand, if it can be urged with any force 
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that the allegation of the plea would cover the conten¬ 
tion now made on this appeal, such an argument would 
necessarily lead to the conclusion that the Court of 
Appeals decided in the first appeal of the case that the 
point was not well taken, for the Court said in the first 
appeal: 


“In exception Xo. 2 * * * an executive 

order delegating power conferred upon the Presi¬ 
dent by the Act of Congress of June 15, 1917, to 
the Shipping Board and the Emergency Fleet Cor¬ 
poration is set out * * • 

The court erred in sustaining this exception, 
since it was but another way of raising the ques¬ 
tion of governmental agency, irhich had hern 
properUf ruled out hy the court in sustaining 
plaintiff*s demurrer to the first plea. This excep¬ 
tion has no standing either in law or in fact.” 
(Italics ours.) 

Eichberg v. Emergenev Fleet Corporation, 51 
App. D. C., 44, 50, 51. 

The same language was used on this point by the de¬ 
fendant in the most recent objection presented to Mr. 
Justice Siddons (Bee. p. 103) as in the first plea filed in 
the case (Rec. p. 10). Since this Court has held that 
the point was not well taken in the first plea, the point 
is of course equally badly taken when presented in the 
final objections to judgment. 

The defendant is therefore in this dilemma: If the 
pleadings are sufficient to present the point that the 
contract was cancelled as agent of the President then 
the point has already been decided by this Court 
against the defendant and can not again be made. 
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‘‘The former decision has become the settled 
law of the case, not only for the trial court, but 
for this court also.’’ 

Warner v. Grayson, 24 App., D. C., 55, 57. 

D. C. V. Brewer, 32 App., D. C., 388, 391. 

On the other hand if the pleadings are not sufficient 
to present the point the defendant is like\\dse precluded 
from making the argument. 

It can not be seriously contended that there has been 
any material change in the pleadings on this point since 
the earlier appeals, for the language of the original 
plea to the declaration (Rec. p. 10) is practically the 
same as the language of paragraph 3(a) of the written 
objections to the judgment (Rec. p. 101) which consti¬ 
tuted the last pleading of the defendant in the court 
below. 

In this connection it is interesting to note that 
although the defendant has nineteen assignments of 
error, stating its contentions in almost every conceiva- 
able way, no exception remotely suggests the point now 
urged that although the contract was made by the 
Emergency Fleet Corporation as a principal it was 
cancelled as agent of the President. The point evi¬ 
dently originated in defendant’s brief filed October 3, 
1925, almost eight years after this suit was filed. 

Turning from procedural questions, however, there is 
absolutely no merit in the defendant’s contention that 
this suit cannot be maintained against the Emergency 
Fleet Corporation in the Supreme Court of the District 
of Columbia. The defendant ignores the fact that this 
is not an action for just compensation but simply a suit 
for breech of contract by a corporation organized un¬ 
der the laws of the District of Columbia. 

The cases cited do not bar this suit. All of the 
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cases cited by the defendant turn on the proposition 
that the contract involved was cancelled by the United 
States or by the Emergency Fleet Corporation as 
agent for the United States. Russell Motor Car Co. 
V. United States, 261 U. S. 514, College Point Boat 
Corporation v. United States, 267 U. S., 12, and Meyer 
Scale and Hardware Co. v. United States, 57 C. Cls. 
26, were all suits against the United States for com¬ 
pensation where the United States had cancelled the 
contract. In Todd Dry Dock Construction Company 
v. Sumner Iron Works, 289 Fed. 217, the suit was not 
against the Emergency h^leet Corporation for breach 
of contract, and the decision was that the defendant, 
an innocent contractor, was relieved of further per¬ 
formance with its sub-contractor because its contract 
had been cancelled by competent authority. In Buffalo 
Union Furnace Co. v. Emergency Fleet Corporation, 
291 Fed. 29, it was presumed in the absence of evidence 
to the contrary that the contract was cancelled by the 
President acting through the Emergency Fleet Cor¬ 
poration. None of these cases remotely suggest that 
there may not be a situation, as in the case at bar, 
where the contract was both made and broken bv the 
Emergency Fleet Corporation with the ordinary lia¬ 
bility of a corporation for such a breach. 

In the case at bar there was no suggestion by the 
defendant at the time of cancellation that its act was 
as agent of the President. (See letters of cancellation 
as stipulated, Record pages 66 and 67.) On the other 
hand, it was expressly stated that the cancellation was 
because of the “water oak“ ruling. The Emergency 
Fleet Corporation considered that a sufficient reason 
to cancel. The plaintiff did not. Hence this suit for 
breach of contract. There was nothing remotely sug- 
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gesting that the cancellation was by exercise of the 
war power of the President, and it clearly was not in¬ 
tended to be such a cancellation. 

The defendant’s counsel on page 20 of their brief re¬ 
fer to the case of the College Point Boat Corporation v. 
United States, 267 U. S. 12, in support of their 
argument that they might justify the termination by 
now saying that the termination was under the war 
X)ower as agent of the President although that was not 
mentioned at the time of cancellation. That case is one 
involving the (piestion of just compensation where the 
United States had cancelled and belongs to an entirely 
dilTerent class of cases. But even in that case the Su¬ 
preme Court said: 

‘‘An unconditional right to cancel can be avail¬ 
able for the purpose of terminating a contract, 
ev^en after suit brought, unless some intervening 
change in the position of the other party renders 
that course inequitable.** (Italics ours.) College 
Point Boat Corporation v. United States, 267 U. 
S. 12. 

The corporation contracted with the plaintiff as a 
principal and has been sued for breach of that con¬ 
tract. The breach consisted of the cancellation of the 
contract by a letter which gave as the express reason 
for such cancellation that there had been a ruling 
against the use of water oak. Now more than eight 
years after the cause of action arose, and when any 
action against the United States in the Court of Claims 
is barred by limitation (Sec. 156, Jud. Code) this cor¬ 
poration for the first time says that although it made 
the contract as principal it cancelled the contract as 
agent for the President and that suit should be brought 
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in the Court of Claims. Had the claimant sued the 
United States the defense could have been interposed 
that the contract was with the Emergency Fleet Cor¬ 
poration and that the breach was by the Emergency 
Fleet Cor])oration, as in fact it was according to the 
stipulation in the case and the decision of this court 
(51 App. D. C. 44). The i)laintiff could not pro¬ 
tect itself by suing the United States and the Emer¬ 
gency Fleet (Corporation simultaneously, for the stat¬ 
utes exi)ressly forbid so doing. (Sec. 154 Jud. Code.) 

The Emergency Fleet Corporation, which is not the 
sovereign but a private corporation, should not now be 
allowed to attempt to evade liability by saying that it 
cancelled the contract or might have cancelled it as 
agent of the President, when, to use the words of the 
Supreme Court, the “intervening change in the posi¬ 
tion of the other party renders that course inequit¬ 
able,” by reason of the fact that the statute of limita¬ 
tion has now run against a suit against the United 
States. 

The fact is that this was a breach by the Emergency 
Fleet Corporation, and not a cancellation by the Presi¬ 
dent. This fact clearly appears from the letter of can¬ 
cellation as to the wording of which there is no dispute. 
The prior decisions of this Court and the stipulations 
in the case confirm this view. There is nothing in the 
record indicating that the present point that the con¬ 
tract was made by the Emergency Fleet Corporation 
as principal but cancelled as agent of the President 
was brought to the attention of the Court below. It is 
not even specifically contained in the assignment of 
error. Certainly there is nothing in any present plead¬ 
ing on that subject which was not in the record on the 
first appeal which was decided by this Court in favor 
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of the plaintiff. Finally it is inequitable and therefore 
impossible under the Supreme Court decision quoted 
for the defendant even to urge the point now that the 
l)osition of the plaintiff has changed in that he can no 
longer sue the United States because of the six-year 
limitation. 


There Has Been No Denial of the Defendant’s Consti¬ 
tutional Right to a Jury Trial. 

The Court of Appeals has fully passed on this point 
in the earlier appeals. On the first appeal the Court 
said: 


“The exceptions, to be sufficient to avoid judg¬ 
ment on the report, must respond to the original 
issues made by the pleadings, as further de¬ 
fined and limited by the approved findings of the 
auditor. If proper exceptions are filed, in so far 
as they dispute the findings of fact by the auditor, 
they create issues to be submitted to the jury, and, 
upon the issues so defined, the trial will proceed 
in all respects as if no reference or report had 
been made. This in no respect deprives either 
party of any right granted by the Seventh Amend¬ 
ment to the Constitution. As was said in the 
Peterson Case: 

“ ‘In so far as the task of the auditor is to define 
and simplify the issues, his function is, in essence, 
the same as that of pleading. The object of each 
is to concentrate the controversy upon the ques¬ 
tions which should control the result. United 
States V. Gilmore, 7 Wall. 491, 494, 19 L. Ed. 282; 
Tucker v. United States, 151 U. S. 164, 168, 14 Sup. 
Ct. 299, 38 L. Ed. 112. No one is entitled in a civil 
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case to trial by jury^ unless and except so far as 
there are issues of fact to be determined, * * • ’ 

51 App. D. C. 44, 49. (Italics ours.) 

The Court of Appeals on the second appeal said: 

“Upon the same reasoning in law, a reference 
by the court, ‘of its motion, or uj)on the recpiest of 
one party,’ does not amount to a waiver of trial by 
jury, if by proper exception issues of fact can he 
framed for submission to a jury/^ 52 App. D. C. 
196. (Italics ours.) 

Assuming that Mr. Justice Siddons was correct in 
overruling and striking out the exceptions to the Audi¬ 
tor’s report, which question will be discussed in the next 
heading of this brief, there remained no excej)tions 
and therefore no issues of fact upon the Auditor’s re¬ 
port on which the defendant was entitled to go to a 
jury. The entry of judgment for the plaintiff in this 
situation was necessary. It did not deprive the de¬ 
fendant of a jury trial, for there were no issues to be 
tried. The situation was exactly the same as though 
the plaintiff had filed an affidavit of merit under the 
73rd Rule and the defendant had failed to filed a suffi¬ 
cient affidavit of defense, in which case judgment 
would, of course, be entered without interposition of 
a jury. Xo constitutional right would thereby be 
violated. Fidelity & Deposit Co. v. United States, 187 
U. S. 315; Cropley v. Vogeler, 2 App. D.C. 28; Foertsch 
v. Germuiller, 2 App. D. C. 340. 
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The Exceptions Were Properly Stricken Out. 

Since the report of the Auditor has been accepted 
by the trial court, every presumption here is favorable 
to the regularity and correctness of that report and to 
the propriety of the action of the trial court in uphold¬ 
ing it: 


‘‘The findings of r master or an auditory con¬ 
curred in by the court heloiVy are to be taken as 
presumptively correcty and will be permitted to 
stand, unless some obvious error has intervened 
in the application of the law, or the principles of 
the decree under which he acts, or some important 
mistake has been made in the evidence, and which 
has been clearly pointed out and made manifest.” 
(Italics ours.) 

Richardson v. Van Auken, 5 App. D. C., 211, 213. 

The ruling thus made in Richardson v. Van Auken 
has been emphasized and reaffirmed in numerous de¬ 
cisions of this court and is too well settled to require 
further citations. 

In applying this rule to the exceptions at bar, and 
preliminary to a detailed analysis of them, it may be 
suggested that the relatively unimportant position and 
comparatively small space devoted to their attempted 
justification by defendant in its present brief indi¬ 
cates that defendant’s counsel themselves entertain 
grave doubts regarding these exceptions; and this, in 
turn, may explain why defendant’s counsel, instead 
of making a real effort to show that these exceptions 
present something for a jury to decide, have devoted 
practically all of their brief to an extended discussion 
of the general right to trial by jury. 
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The additional and amended exceptions now before 
this court differ only in form from the original excep¬ 
tions. This has been conceded by counsel for the de¬ 
fendant in the brief filed in the second appeal: 


“The difference between the original and 
amended exceptions is merely in form, which has 
been altered,” etc. (Italics ours.) Page 9 of 
Brief of Emergency Fleet Corporation in Appeal 
No. 3813, Court of Appeals, D. C. 

It follows that the present exce])tions possess any 
and all substantial defects of the original exceptions. 

In discussing the original exceptions this court said: 


“The exceptions, to l)e sufTicient to avoid judg¬ 
ment on the (auditor’s) report, must respond to 
the original issues made by the i)leadings, as fur¬ 
ther defined and limited by the approved findings 
of the auditor.” 

Eichberg v. p]mergency P^leet Corporation, 51 
App., D. C., 44. 

It results that, if the present exceptions do not re¬ 
spond to the pleadings in the case and to the approved 
findings of the Auditor, thev are defective in substance 
and should be stricken out. That some of the original 
exceptions, at least, were defective in substance has 
been declared bv this court: 


“They (the exceptions), are general, and in 
many instances, not responsive to either the plead¬ 
ings or the auditor’s report.” 

p]ichberg v. Emergency Fleet Corporation, 51 
App., D. C., 44. 
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And since defendant’s counsel, as just noted, have ad¬ 
mitted that the present exceptions differ from those 
originally fined only in form, they are not in a position 
here to deny that at least some of the exceptions now 
under consideration are bad in substance because “not 
responsive to either the pleadings or the auditor’s 
report,” and therefore should be stricken out. 


Exception No, 1. 

This exception, which is substantially original Ex¬ 
ception 3 (g), in effect, is that the contract in suit was 
conditional upon the approval by the American Bureau 
of Shipx)ing of the use of water oak. 

In the first place, the defense of conditional contract 
is not open under a plea of the general issue. 

“Under a case of assumpsit at common law the 
general issue does not extend to the denial of per¬ 
formance by the plaintiff of a condition precedent. 
Such defense should be set up by a specific 
traverse.” 

4 Encyc. of PI. and Pr., 662. 

Shipman Common-Law Pleading, pages 165,166. 

Kahnweiler v. Phenix Ins. Co., 67 Fed. 483. 

Philip Schneider Baking Co. v. American Ice 
Mach. Co., 77 Fed., 138. 


The observations of the court in Kahnweiler v. 
Phenix Ins. Co., 67 Fed. 483, 487, are particularly per¬ 
tinent here: 

“An objection of this character (that contract 
was conditional) cannot be held back, as was done 
in this case, until at great expense, a trial has been 


gone through with, and the plaintiffs hav’e closed 
their case upon the evidence, and then be brought 

forward for the first time bv wav of demurrer to 

» * 

the evidence. Such a practice would be intolerable. 

In the case at bar the Emergency Fleet Corporation 
held back its objection that the contract was condi¬ 
tional until after the report of the Auditor had been 
filed, so that there is even stronger reason here for the 
rule applied in the Kahnweiler case. 

But, even if the pleadings were broad enough to 
support the defense of conditional contract, this ex¬ 
ception does not respond to “the approved findings of 
the auditor.” In fact, such a point was not raised 
before or considered by the Auditor, as was admitted 
by the defendant on page 23 of the brief filed on its 
behalf in the Court of Appeals (Xo. 3813), as follows: 

“Exception 3 (g), which referred to a condi¬ 
tional contract, was in no wise presented to or con¬ 
sidered bv the auditor.” 

The Auditor found that the plaintiff and defendant 
entered into an unconditional contract. Manifestly, 
therefore, it would be unjust to the Auditor, as well as 
to the plaintiff, for this court now to hold that the 
Auditor erred in his finding of an unconditional con¬ 
tract, a point not raised or discussed before him. 

“The interveners’ whole case was placed by the 
pleadings, the evidence, and the entire conduct of 
the case, until after the report of the Master was 
prepared, on the alleged defect or crack in a part 
of the metal of which the boiler was made. It is too 
late now, under any proper practice, to set up an 
additional and entirely new ground of negligence. 
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• • • rj^YiQ court has allowed reports to be re¬ 
opened • • • where, through inadvertence 

and oversight, as was clearly shown, counsel have 
failed to put in certain evidence which was mate¬ 
rial. • • • The intervener*s whole case, as it 

was pleaded and sought to be sustained by evi¬ 
dence, negatived the position which is now taken,** 
(Italics ours.) 

Central Trust Co. v. Marietta Ry. Co., 75 Fed., 
41, 43. 

“The present exceptions to the master’s report 
obviously involves an attempt to set up a new de¬ 
fense, * * • after the merits of the case have 

been fully considered and disposed of. This is im¬ 
possible. (Italics ous.) 

New Orleans v. Warner, 180 U. S., 199, 203, 45 
Law Ed., 493. 

Moreover, this court, in its opinion on the second 
appeal, sustained the action of this court in refusing 
to re-refer the case to the Auditor. 

“A hearing was had by the auditor, at which a 
fidl and complete trial of the issues of fact was 
accorded,” etc. (Italics ours.) 

Eichberg v. Emergency Fleet Corporation, 52 
App., D. C., 194, 195. 

An examination of the pleadings will show that, un¬ 
der plaintiff’s motion to strike and demurrers to de¬ 
fendant’s pleas, defendant was given four opportuni¬ 
ties to amend its pleas, but that it finally elected to 
proceed upon the pleadings as they stood. The dec¬ 
laration in this case was filed nearly eight years ago, 
during all of which time the defendant has unsuccess¬ 
fully sought to find a real defense. 

While this court in its first opinion (51 App., D. C., 
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44) intimated that defendant’s original exception 3 
(g) (which in substance was the same as defendant’s 
additional and amended exception No. 1 now under 
consideration) was ** 2 )erhaps, good in form** (Italics 
ours), the court was careful to further qualify this 
statement as to the form of this exception with the pos¬ 
itive ruling tliat all of defendant’s exceptions were 

“general, and, in many instances, not responsive 

to either the pleadings or the Auditor’s report.” 

As defendant’s counsel have admitted that in sub¬ 
stance their present exceptions are the same as the 
original exceptions, this additional and amended ex¬ 
ception No. 1 possesses all the substantial defects of 
defendant’s original exception 3 (g). This circum¬ 
stance becomes most important, as the development of 
plaintiff’s argument proceeds. 

Although defendant thus is precluded from making 
this defense of conditional contract, upon the two 
grounds already mentioned, (not supi)orted by plead¬ 
ings and does not conform to ai)proved findings of 
auditor) there is another and equally complete bar 
against this defense, that the defendant has expressly 
stipulated what the contract was. The position taken 
by the defendant, both before the Auditor and in the 
lower court at the former trial, is absolutely incon¬ 
sistent with its present contention that the contract 
is conditional. 

When the case was before the Auditor, counsel for 
the parties stipulated as to the contract itself, and the 
contract so stipulated was unconditional. At that 
time the following coloquy occurred between Mr. Rob¬ 
erts, of counsel for the plaintiff, and Mr. Archer, of 
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counsel for the defendant, as will be shown by a ref¬ 
erence to page 63 of the record herein: 

“Mr. Roberts: Do I understand, Mr. Archer, 
that we can agree on the constract itself! 

“Mr. Archer: Yes. 

“Mr. Roberts: That on a certain date— 

“Mr. Archer: We will put your offer and our 
acceptance in evidence.” 

At the first trial before Mr. Justice Hitz, the court 
asked counsel for the defendant whether this stipula¬ 
tion before the Auditor applied to the trial before the 
jury, and counsel for the defendant then admitted that 
he had so agreed with counsel for the plaintiff. This 
is shown by a reference to page 61 of the record: 

“The Court: Does the stipulation down there 
apply here? 

“Mr. Archer: It would not, except that I ver¬ 
bally agreed with ]\[r. Roberts that our stipulation 
would hold good.” 

The Court of Appeals, on the first appeal, expressly 
found that the terms of the contract were in the fol¬ 
lowing language: 

“The contract consisted of the following pro¬ 
posal, submitted on August 2, 1917, by appellant, 
hereafter, for convenience, referred to as plain¬ 
tiff:” 

[Quoting.] 

Defendant Fleet Corporation, on August 3, 
1917, through its purchasing agent, telegraphed 
plaintiff as follows: 
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‘‘As per our conversation yesterday, you may 
proceed to make arrangements to get out enougli 
timber for twenty schedules as per list furnished. 
Writing you today. 

R. E. Wood, 

Emergency P^leet Corporation.” 

The letter referred to was as follows: , 

“August 3, 1917. 

“Mr. M. H. p]ichberg, National Timber Company, 
Mobile, Ala. 

^ly Dear Mr. Pnchberg: Timber Schedules. We 
desire you to get out 20 schedules as per the list 
you recently furnished us, at the rate, if possible, 
of 4 schedules j)er month. Mr. Haynen will see 
YOU in Mobile within the next few davs. 

Yours very truly, 

R. E. Wood, 

General Purchasing Ofticer.” 

p]ichberg v. Emergency Pleet Corporation, 51 
App. D. C. 44, 46. 

The Court said further: 

“Some point is made as to the sufficiency of the 
correspondence of August 2nd and 3rd, 1917, to 
establish a contract. We are of opinion that they 
constitute an offer and acceptance.” 

Eichberg v. P^mergency Fleet Corporation, 51 
App. D. C., 44, 52. 

In the special concurring opinion of Chief Justice 
Smyth, appears the following: 

“I concur in the judgment but not in all that is 
said in the opinion. If it were not for the stipu¬ 
lation which appears in the record to the effect 
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that the letter of August 2 from the appellant and 
the telegram and letter of August 3 from the ap¬ 
pellee constitute an offer and an acceptance, I 
would be of the opinion that the appellant had 
failed to establish the contract sued upon.” 

Eichberg v. Emergency Fleet Corporation, 51 
App. D. C., 44, 52. 

It results that this exception is bad because— 

1. It is not supported by the pleadings. 

2. It does not conform to the approved findings of 
the Auditor. 

3. Defendant has expressly stipulated the contract, 
and the Court of Appeals has found what it was. 


Exception No. 2 

This exception relates to the subcontract plaintiff 
had with S. 0. Rogers. 

Defendant first states that the evidence before the 
Auditor was not sufficient to show that the cost of pro¬ 
ducing three of the twenty schedules of timber in¬ 
volved in the contract would have been $40 per thou¬ 
sand feet. If the defendant means that the price 
named in the subcontract is not evidence of the cost 
of production, of course this is a question of law, which 
is for the court in any event and could not be for the 
jury. And on this legal proposition the authorities 
are overwhelming to the point that the price named 
in a subcontract may be used as the cost of production. 

In Koehm v. Horst, 178 U. S., 1, 21, the court said: 

‘‘He (plaintiff) may show what was the value 
of the contract by showing at what price he could 
have made subcontracts.** (Italics ours.) 
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It is to be observed that it would have been suflBcient 
for the plaintiff Eichberg merely to have showui that 
he could have made subcontracts. He did more than 
this, however, and showed that he actually did make a 
subcontract. 

The defendant goes on to say that the Rogers con¬ 
tract according to the evidence was not proved to be 
binding or definite, or to involve any responsibility or 
liability or loss on the part of the plaintiff on account 
thereof; nor was there any evidence that said Rogers 
could or would perform his said contract.’’ Wliether 
the Rogers contract was binding or definite or involved 
responsibility or liability or loss obviously is a ques¬ 
tion of law, which also is for the court and not the jury. 
The evidence before the Auditor relating to this sub¬ 
contract will be found in the record herein, pages 30 
to 50, A reference thereto shows: 

Plaintiff testified (R. 35): 

“That after consummation of the contract in 
suit and immediately upon his return from 'Wash¬ 
ington he made a subcontract in writing with S. (). 
Rogers, at Gilbert own, Alabama, under date of 
August 15, 1917, under which Rogers was to fur¬ 
nish three complete schedules within ninety days 
from the date of the contract at $40.00 per thou¬ 
sand; by schedules he meant the same specifica¬ 
tions and the various sizes and lengths and quan¬ 
tities that plaintiff had contracted to furnish the 
Fleet Corporation; witness attached to his con¬ 
tract with Rogers a copy of those specifications 
which he personally checked up and compared 
and found to be identical. (This contract and the 
schedules thereto attached was then offered in 
evidence and marked Auditor’s Exhibits 6 and 
6A, respectively.) Plaintiff then identified the 
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signature of Mr. Rogers, whom he saw sign the 
contract, and also testified that in this contract 
with Mr. Rogers the price w^as $40.00 f. o. b. cars; 
that Rogers did not supply any timber under that 
contract but at the time of the cancellation of 
plaintiff^s contract wdth the Fleet Corporation, 
Rogers had ready and intended to deliver to the 
plaintiff sixteen thousand odd feet of timber un¬ 
der discussion, which w^as completely finished and 
ready to ship. 

* * * * * 

“As to the 3 schedules covered by the Rogers 
contract, the price to plaintiff w^as $40.00 per 
thousand, or $7,322.04 per schedule of 183,051 
feet; or $21,906.12 as the amount plaintiff was to 
pay Rogers for the 3 schedules; plaintiff would 
have received $10,855.07 for each of those sched¬ 
ules or $32,507.01 for the three; so that plaintiff’s 
profit on those three schedules would have been 
the difference that $21,966.12 and the $32,567.01, 
or $10,600.89; those were the calculations plaintiff 
gave in his Declaration; he w^orked them out and 
they w^ere exact, accurate and correct; plaintiff’s 
total profit on the 20 schedules w^ould have been 
the $107,185.34 for the seventeen schedules, plus 
the $10,600.89 on the three Rogers schedules, or 
$117,786.23.” 

On cross-examination plaintiff testified that 

“He let out three schedules to S. 0. Rogers at 
Gilbertown, Alabama, and w^as going to produce 
the rest himself.” (R. 36.) 

On redirect examination plaintiff testified that 

“He had only one contract with Mr. Rogers for 
the three schedules.” (R. 39.) 


30 


Mr. Rogers himself testified as follows (R. 40): 

“Resided at Gilbertown, Alabama, and was liv¬ 
ing there in August of 1917; knew plaintiff Eich- 
berg in 1917; went down to plaintiff’s office in 
Mol)ile during August of 1917; plaintiff wired him 
to come down as ‘He had something good;’ wit¬ 
ness made a contract with Mr. Eichl)erg. There¬ 
upon witness examined Auditor’s Exhibit No. 6 
and identified his signature thereon. He further 
testified that he had a copy of the contract at 
home; when he got two copies of an order he al¬ 
ways signed one and sent it back, and filed the 
other; the copy he had at home was signed by the 
National Timber Comj)any, by Mr. Eichberg; 
witness got out about 1(),0()() feet of finished tim¬ 
ber under that contract; did not get all of it out 
because plaintiff stopped him; plaintiff wired him 
to hold up on the order, that it was cancelled on 
him, plaintiff; after that witness looked through 
his woods with Mr. Eichberg and a Mr. Pendola, 
‘who claimed he was an inspector,’ to see how 
much timber witness had cut; counted all the tim¬ 
ber that he had on the contract and there were 
about 1(),()()() feet; Mr. Eichberg advanced witness 
about ,$90().()() on the contract. (No cross-exami¬ 
nation.)” (Record p. 40.) 

Before the Auditor, the defendant failed to intro¬ 
duce a word of testimony regarding this contract, so 
that the evidence offered by the plaintiff and upon 
which the Auditor based his finding in this particular, 
stands unimpeached and unchallenged. The defend¬ 
ant, however, by its exception No. 2, seeks to (piestion 
the legal sufficiency of this evidence. When it is re¬ 
membered that both parties to this subcontract (plain¬ 
tiff and Rogers) testified that such a subcontract was 
made and identified the paper offered in evidence as 
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the contract in question, it is apparent that the Audi¬ 
tor’s finding was fully supported, in law and in fact. 
Indeed, no other conclusion by the Auditor was pos¬ 
sible under the evidence. Defendant’s failure in this 
exception to point out with sufficient particularity 
wherein the Auditor erred is to be attributed, there¬ 
fore, to the inherent weakness of its position. 


Exception No, 3 

In this exception defendant contends that the Audi¬ 
tor erred in finding that plaintiff’s cost of production 
was $24.86 per thousand feet, for the timbers covered 
by the contract, for four reasons, which are specified 
under the subheadings a, b, c, and d. These subhead¬ 
ings will be considered separately, in the order named. 

(a) Defendant says the water in the Escambia 
River and other streams to be used by the plaintiff 
was too low to permit him to float logs to his mills, 
and therefore that the plaintiff could not have per¬ 
formed his contract. 

Now it is fundamental law that when one party to a 
contract breaches it for a specific reason, that party 
will not be heard to say that the other party could 
not have performed his part of the contract. 

^‘Defendant’s failure to give the shipping in¬ 
structions effected a breach of the contract and he 
cannot now be heard to say that plaintiffs could 
not or would not have performed their part of it.” 

Molloy V. Kellogg, 51 App. D. C., 302, 304. 

Here the Emergency Fleet Corporation cancelled the 
contract in suit for the specific reason, then assigned, 
that the American Bureau of Shipping had ruled 
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against the use of water oak. Defendant therefore will 
not be heard to say now that the plaintiff could not or 
would not have performed his part of the contract. In 
the language of the Supreme Court of the United 
States: 


“This point was an afterthought, suggested by 
the pressure and exigencies of the case. Where 
a party gives a reason for his conduct and decision 
touching anything involved in a controversy, be 
cannot, after litigation has begun, change his 
ground and put his conduct upon another and a 
different consideration. He is not permitted tints 
to mend his hold. He is estopped from doing it by 
a settled principle of law.” (Italics ours.) 

Ohio & M. K. Co. V. McCarthy, 96 U. S., 258, 268. 

It may be added that, at all events, there was 
nothing in the contract compelling plaintiff to float 
logs on any stream. It was his privilege to procure 
the timbers called for bv tbe contract where and as 
he pleased. The sole concern of the defendant was 
that deliv’eries to it be made as specified; and when 
it cancelled the contract on the ground that it could 
not use the timber, defendant waived its right to ques¬ 
tion plaintiff’s ability to make those deliveries. In 
the language of the Supreme Court, 

• • # “^vhen a contract is not performed the 

party who is guilty of the first breach is the one 
upon whom rests all the liability for the non¬ 
performance.” 

Anvil Mining Co. v. Humble, 153 U. S. 540, 552. 

(b) Here defendant says the plaintiff did not have 
enough timber available for carrying out his contract 
and that plaintiff did not lose over $6,000.00. 
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For reasons adv^anced in the foregoing paragraph, 
defendant is estopped from any attempt to show that 
plaintiff could not have performed. Moreover, this 
admission of liability of not to exceed $6,000.00 is ab- 
solutelv inconsistent with defendant’s theorv that 

* w 

there was no contract. If, as the defendant now con¬ 
tends, the agreement was conditional and never rip¬ 
ened into a contract, defendant owed plaintiff nothing. 
Keference was made to this point by this court in its 
first opinion, as follows: 

“The admission in Exception No. 3 of a lia¬ 
bility of not to exceed $6,000.00 forbade a general 
verdict and judgment for defendant.” 

(c) This exception, if it be such, in effect states that 
the Auditor erred in the assumption that the produc¬ 
tions of i)laintilf” complied with the standards set by 
the contract, and alleges that the ])roduction of the 
plaintiff were “largely defective,” etc., as shown by 
defendant’s ins])ection “thirty days after the alleged 
contract sued u])on.” (Italics ours.) 

Here again defendant loses sight of the fact that it, 
and not the i)laintitf, breached this contract and for the 
specific reason that it could not use the timber it had 
agreed to purchase. Defendant overlooks the positive 
rule of law that 

* * *“when a contract is not performed the 

party who is guilty of the first breach is the one 
upon whom rests all the liability for the non¬ 
performance.” 

Anvil Mining Co. v. Humble, 153 U. S. 540, 552. 

As already pointed out, the defendant cancelled the 
contract in suit for the reason that it could not use 
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timber, and therefore must stand or fall upon the rea¬ 
son then given. Defendant cannot now be heard to 
say that, “thirty days after the alleged contract’^ it 
found that plaintiff’s timber was defective. In other 
words, defendant, having breached the contract, 

“cannot now be heard to say that plaintiffs could 
not or would not have i)erformed their part of 
it.’’ 

Molloy V. Kellogg, 51 App. I). C. 302. 

But there are other reasons why this exception is 
bad. In the first place, whether the Auditor was right 
or wrong in his “assumption’’ is a question of law 
for the court and not of fact for the jury. Further¬ 
more, there was not a word of evidence before the 
Auditor tending, in the slightest degree, to show that 
plaintiff’s timber was defective. On the contrary, the 
evidence clearlv established that this timber was in 
all respects up to specifications. Both in law and 
in fact, therefore, this exception is bad in substance. 

(d) This exception charges that the plaintiff ad¬ 
mitted that his losses under the contract were from 
$1,000 to $20,000. 

It is obvious that this exception is altogether too 
general and vague. In its first opinion in this case 
this court said: 

“No rule is better established than that excep¬ 
tions to the report of an auditor must be specific 
and point out with the utmost care the particular 
point to which exception is made.’’ 

But, even if this exception were not bad in form for 
the reason already given, it would fall because fatally 
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defective in substance. The law itself defines and fixes 
the right to damages for breach of contract. In other 
words, the plaintiff’s riglit to damages in this case 
does not depend upon his belief or state of mind, but 
upon a positive rule of law, laid down and repeatedly 
reaffirmed by the Supreme Court of the United States: 

‘‘And in case of a contract like this, that loss is, 
among other tilings, the difference between the 
cost of doing tlie work and the price to be paid 
for it. This difference is the inducement and real 
consideration which causes the contractor to enter 
into the contract. For this he expends his time, 
exerts his skill, uses his capital, and assumes the 
risks which attend the enterprise. And to deprive 
him of it, when the other party has broken the 
contract and unlawfully put an end to the work, 
would be unjust. There is no rule of law which 

requires us to inflict this injustice.” 

• •••••• 

‘‘We hold it to be a clear rule, that the gain or 
profit of which the contractor was deprived by 
the refusal of the company to allow him to pro¬ 
ceed with, and complete the work, was a proper 

subject of damages.” 

****** 

Phil. W. & B. R. Co. V. Howard, 54 U. S. 343. 

To the same effect see: 

U. S. V. Speed, 75 U. S. 77. 

U. S. V. Behan, 110 U. S. 338. 

Anvil Mining Co. v. Humble, 153 U. S. 540. 

Roehm v. Horst, 178 U. S. 1. 

U. S. V. Purcell Envelope Co., 249 U. S. 313. 

It follows that, even if it be assumed that plaintiff 
made the admission charged, such admission would 
not have the slightest bearing upon his legal right to 
recover damages. 
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Exception No. 4. 

Here the defendant says that plaintiff would not 
have been entitled to the amount found due him by 
the Auditor “for the reasons hereinbefore set forth 
under exceptions 2 and 3.“ 

This contention is so fully met in the discussion of 
exceptions 2 and 3 that no further argument is be¬ 
lieved necessary. 


Exception No. 5. 

Defendant here attempts to challenge the Auditor’s 
finding that plaintiff’s profits in each month from 
October of 1917 to May of 1918 “would have been 
$12,610.04.” In support of this exception defendant 
says that: 

(a) Plaintiff could not have produced the 
requisite timber. 

(b) The timber would have been found defec¬ 
tive. 

(c) Plaintiff’s subcontract with S. O. Rogers 
was not binding. 

(d) The subcontractor Rogers could not have 
performed his contract with plaintiff. 

(e) It is problematical whether plaintiff or 
Rogers would have siqiplied any timber. 

Each of these five grounds has been shown untenable 
in the discussion of preceding exceptions. Defendant 
cancelled the contract because it could not use the 
timber, and therefore 
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** Cannot now be heard to say that plaintiffs could 
not or would not have performed their part of it/^ 
Molloy V. Kellogg, 51 App. D. C. 302. 

In the language of the Supreme Court of the United 
States: 


‘‘Tliis point was an afterthought, suggested by 
the ])ressnre and exigencies of the case. Where a 
party gives a reason for his conduct and decision 
touching anything involved in a controversy, he 
cannot, after litigation has begun, change his 
ground and put his conduct upon another and a 
different consideration. He is not permitted thus 
to mend his hold. He is estopped from doing it 
by a settled j)rincij)le of law. 

Ohio & M. R. Co. V. AIcCarthy, 96 U. S. 258, 268. 

This is only another way of saying that 

‘‘When a contract is not performed the party 
who is guilty of the first breach is the one upon 
whom rests all the liability for the non-perform¬ 
ance.” 

Anvil Alining Co. v. Humble, 153 U. S. 540, 552. 


Exception No. 6. 

In this exception defendant says plaintiff would not 
have been entitled to the interest allowed him by the 
Auditor, because this interest was reckoned on an 
amount larger than that to which the plaintiff was 
entitled. 

Obviously, this exception contains nothing new and 
has been disposed of with the preceding exceptions. 

However, it may be noted in passing that the Su- 
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preme Court of the United States, in a recent case, 
has expressly ruled that interest may be recovered 
from the Emergency Fleet Corporation. 

‘^It follows • * ♦ interest and costs 

can he recovered from the Emergency Fleet Cor¬ 
poration. See Sloan Shipyard (\)rporation v. 
United States Shipping Board Emergency Fleet 
Corporation, 2o8 U. S. 549.” 

United States v. The Thelka, 266 U. S. 328. 


There Was No Error in the Order of Mr. Justice Sid- 
dons Overruling the Defendant’s Motion to Re¬ 
commit the Case to the Auditor. 

This motion to recommit was properly overruled by 
Mr. Justice Siddons because a similar motion had 
been overruled bv Mr. Justice Stafford and his action 
had been affirmed by the Court of Appeals. 

The defendant’s original motion to recommit the 
case to the Auditor will be found on page 82 of the 
record. The second motion to recommit is on page 
93. It will be noted that the second motion to recom¬ 
mit is only a very slight elaboration of the former 
motion to recommit and differs therefrom in no ma¬ 
terial wav. 

February 1, 1922, Mr. Justice Stafford overruled the 
plaintiff’s first motion to recommit the case to the Au¬ 
ditor for the taking of additional testimony, Rec. p. 
84. 

This order was set aside February 24, 1922, in order 
to allow the plaintiff to file an amended motion for 
judgment, which was filed February 24, 1922, Rec. 
pp. 86, 87. 
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Thereafter a final order was entered by Mr. Justice 
Stafford !March 4, 1922, overruling defendant’s motion 
to recommit the case to the Auditor for the taking of 
additional testimony, from which order “to recommit 
the case to the Auditor” the defendant noted an ex¬ 
ception and gave notice of its intention to apply for 
the allowance of a special appeal, Rec. pp. 87, 88. 

A special appeal was allowed April 8, 1922, and the 
defendant gave as its third assignment of error “the 
court erred in the following matters: (3) In over¬ 
ruling defendant’s motion to recommit the case to 
the Auditor for the taking of additional testimony,” 
Rec. p. 90. 

Thereafter the Court of Appeals, 52 App. D. C. 
194, affirmed the order of Mr. Justice Stafford of 
March 4, 1922, a part of which order had been the over¬ 
ruling of the defendant’s motion to recommit the case 
to the Auditor. 

Counsel for defendant now argues that as Mr. 
Justice Stafford allowed the defendant to file the addi¬ 
tional and amended exceptions it then became unnec¬ 
essary to recommit the case to the Auditor, and that 
the first motion to recommit was overruled merely for 
that reason, but that a different situation existed at 
the time that the motion to recommit was renewed be¬ 
fore Mr. Justice Siddons. This argument ignores the 
real situation existing when the first motion was made. 

At the time the first motion was made the defendant 
would have preferred to have the case recommitted to 
the Auditor so that the whole matter might be heard 
again, rather than have the report of the Auditor stand 
even subject to exce])tioiis. In other words, it is ob¬ 
vious that the defendant wanted a new hearing before 
the Auditor and not merely the right to test the exist¬ 
ing report by exceptions filed thereto. 
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Moreover there was absolutely no qualification to 
Mr. Justice Stafford’s ruling against the motion to 
recoinniit. 

It is clear therefore that the granting of the motion 
for leave to file additional and amended exceptions was 
in no respect a substitute for the motion to recommit. 
The decision of Mr. Justice Stafford was therefore 
simply what it j)urported to be, that the case should not 
be recommitted to the Auditor. If the defendant had 
not wanted a ruling on that motion the motion should 
have been withdrawn. Clearly, however, the defend¬ 
ant did want to have the case recommitted to the Audi¬ 
tor and the order of the court allowing the defendant 
to file additional and amended exceptions gave the de¬ 
fendant something less than he was asking for at the 
time the motions came before Mr. Justice Stafford. 

There was in fact less reason for Mr. Justice Sid- 
dons to recommit the case to the Auditor than for Mr. 
Justice Stafford to do so. 

The motion was made on the verv eve of a trial. 

The motion was made almost six vears after the 
former reference to the Auditor, at a time when the 
plaintiff might not have been able to furnish the testi- 
monv that he could have furnished six vears before. 

In view of the foregoing the decision of the trial 
judge in refusing to recommit the case to the Auditor 
will hardly be disturbed on appeal by the same Court 
which found on the first appeal, 

“A hearing was had by the Auditor at which a 
full and complete trial of the issues of fact was 
accorded.” (Italics ours.) Eichberg v. Emer¬ 
gency Fleet Corporation, 52 App. D. C. 195. 
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Surely the time must sometime come when the repe¬ 
tition of trials must cease. The defendant’s attempt 
to set aside the Auditor’s report and begin the case 
anew, seven years after the filing of the suit is wholly 
inconsistent with legal principles and precedents as 
well as with reason and justice. 


Profits Are Allowable as Damages. 

Here the defendant merely contends that plain¬ 
tiff is not entitled to the profit he would have made on 
this contract, for the alleged reason that ‘Hhe Act of 
June 15, 1917, applies in this case.” (Page 53 of De¬ 
fendant’s brief.) 

It will Ix' seen that this argument already has been 
disposed of in the discussion of defendant’s first con¬ 
solidated assignment of errors, in that the contract in 
suit was no more cancelled by the Emergency Fleet 
Corporation as agent of the President under the Act of 
June 15, 1917, than it was made as such agent. As the 
suit is against the Emergency Fleet Corporation in its 
corporate ca])acity profits are allowable. 

The case is simply a suit for breach of contract 
against a corporation organized under the laws of the 
District of Columbia and the ordinary rules relating 
to damages apply. 

That profits are a distinct and essential part of 
plaintiff’s damage is established by a long line of de¬ 
cisions of the Supreme Court, already cited herein in 
our discussion of defendant’s exception No. 3 (d), 

hold it to be a clear rule that the /7am or 
profit of which the contractor was deprived by the 
refusal of the company to allow him to proceed 
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with, and complete the work, was a proper subject 
of damage/’ 

“And ill case of a contract like this, that loss is, 
among other things, the ditTerence between the 
cost of doing the work and the price to he paid for 
it. This difference is the inducement and real con¬ 
sideration which causes the contractor to enter 
into the contract. For this, he expends his time, 
exerts his skill, uses his capital, and assumes the 
risks which attend the enterprise. 

And to deprive him of it, when the other party 
has broken the contract and unlawfully put an end 
to the work, would be unjust. There is no rule 
of law which requires us to inilict this injustice.” 
(Italics ours.) 

Phil. AV. & 13. R. Co. v. Howard, 54 U. S. 543. 

To the same effect are: 

U. S. V. Speed, 75 U. S. 77. 

XT. S. V. Behan, 110 U. S. 338. 

Anvil Alining Co. v. Humble, 153 U. S. 540. 

Boehm v. Horst, 178 U. S. 1. 

U. S. V. Purcell Envelope Co., 249 U. S. 313. 


Conclusion. 

This case has now been pending for eight years. Dur¬ 
ing that time the defendant has vainly sought a de¬ 
fense. It first contended that it (the Emergency Fleet 
Corporation) was for all purposes the United States 
and could be sued only in the Court of Claims. That 
contention was rejected by the Court below and by this 
Court, and in another case by the Supreme Court of the 
United States. Next, it contended that the Auditor’s 
report did not constitute legally sufficient evidence 
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against it, but this contention was also rejected by this 
Court upon the ground that the reference had been by 
consent of the parties and that a ‘‘full and complete 
hearing” of the questions of fact had taken place be¬ 
fore the Auditor, consequently the Auditor’s report as 
prima facie evidence should constitute proof of the 
plaintiff’s case unless by proper exceptions issues of 
fact were created for a trial by jury. 

After the case has been twice before this Court the 
record shows conclusively that the only issues now 
properly open for review are those involving the suffi¬ 
ciency of the defendant’s additional and amended ex¬ 
ceptions to the Auditor’s report and the refusal of the 
trial Court to recommit the case to the Auditor. Yet the 
defendant, evidently appreciating the legal infirmities 
of its exceptions, discusses them in its brief only casual¬ 
ly and generally, and seeks to escape liability by re¬ 
opening and rearguing the questions which have been 
finally decided by this Court and which have become 
the law of the case. 

It is respectfully submitted that, for the many rea¬ 
sons herein, defendant’s exceptions are clearly defec¬ 
tive in form and substance, and therefore were proper¬ 
ly stricken out by the trial court. Accordingly, it is 
urged that, as justice too long delayed is justice de¬ 
nied, the time has come to end this long and expensive 
litigation and to give to this plaintiff the relief due him 
under the former decisions of this court in this case. 

Respectfully submitted, 

J. Harry Covington, 
Clinton Robb, 

Spencer Gordon, 

Altrrneys for Appellee, 
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MEMORANDUM IN OPPOSITION TO 
MOTION FOR MODIFICATION OF JUDGMENT 

The defendant’s motion for modification of judg¬ 
ment raises no new questions, but simply seeks to have 
the Court change its decision on points which have been 
thoroughly argued and briefed heretofore. The great 
importance of the Court’s present decision to the 
plaintiff, and the further fact that the presentation of 
all the material pleadings in an orderly way may be 
of some assistance to the Court, is our excuse for pre¬ 
senting this memorandum. 



The question as to whether the defendant’s first and 
second pleas raised material issues of fact and whether 
demurrer to them should have been sustained was pre¬ 
sented in the defendant’s original brief at page 13, in 
the defendant’s supplemental brief at pages 28, 29 
and 30, and was throughly discussed in the oral argu¬ 
ment. Nothing new is offered in the memorandum 
supporting the present motion. 

An examination of the material pleadings will dem¬ 
onstrate that these pleas raised no material issues of 
fact, that they sought only to set up 05 a matter of law 
that the United States Emergency Fleet Corporation 
acted as the agent of the United States in all cases, 
but there was no allegation that as a matter of fact 
the Emergency Fleet Corporation acted as agent of 
the United States as to this particular contract nor 
that any such claim of agency was brought to the atten¬ 
tion of the plaintitf when the contract was made. 


The First Plea of the Defendant Suggesting the Ques¬ 
tion of Agency Raised No Issues of Fact and a 
Demurrer Was Properly Sustained. 

The defendant contends again that by sustaining the 
demurrer to the first plea the court deprived the de¬ 
fendant of an opportunity of showing as a matter of 
fact that it acted as agent of the United States in the 
contract involved in the case at bar. 

The first plea of the defendant raising the question 
of agency will be found on page 10 of the record. This 
was ordered stricken out June 20, 1918 (Kec. p. 12). 
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The defendant was given leave to file additional pleas 
October 23, 1918, (Rec. p. 13). The defendant there¬ 
upon filed additional pleas of agency which expanded 
the original pleas. 

It will be noted both as to the original plea on page 
10 and as to the first amended plea on page 14, the al¬ 
legations were made in effect that the defendant cor¬ 
poration was formed pursuant to Act of Congress, that 
all its stock had been held by the United States and 
that by virtue of an Executive order of July 11, 1917, 
the defendant exercised such power and authority as 
were delegated by the Executive order 

<<• ♦ * defendant acted in pursuance 

of the power and authority so delegated to it and 
solely for and on behalf of the United States in 
and with respect to each and cUl of the transac¬ 
tions, matters and things out of which the sup¬ 
posed cause or causes of action sued upon by the 
plaintiff are alleged to or could have arisen; 
wherefore, each and cUl of its acts in such respect 
were acts of the United States, and the suit of the 
plaintiff on account of such acts is in fact and in 
effect a suit against the United States, which may 
not be maintained in this Court, but is maintain¬ 
able, if at all, only as by law provided.’’ 

The second plea of agency (Rec. p. 14,15) set forth 
the Executive order in full and concluded by saying: 

‘‘In compliance with the aforesaid Order and 
by virtue thereof, the defendant, being the cor¬ 
poration mentioned therein, has acted at all times 
since said Executive Order was issued as the 
agent of the United States in and about the con¬ 
struction of ships and the production and pur¬ 
chase of materials for ship construction, as de- 


scribed in said Order, and in all the transactions, 
matters and things out of which the supposed 
cause or causes of action sued upon by the plain¬ 
tiff are alleged to or could have arisen, the defend¬ 
ant acted solelv under the direction of the Presi- 
dent by virtue of the authority conferred by said 
Act and by said Executive Order, and as the agent 
for and of the United States.” 

It will be noted that these pleas raise exactly the 
questions raised in the Sloan Ship Yards case and 
the Astoria Marine Iron Works case, that is the legal 
effect of the Executive order of July 11, 1917. They 
did not refer to particular facts relating to the case 
at bar but simply attempted to raise the defense that 
since the time of the h^xecutive order of July 11, 1917, 
the Emergency Fleet Corporation had in all things 
acted as agent of the United States. Tiie pleas thus 
raised no issue of fact. 

Having in mind also that the Emergency Fleet Cor¬ 
poration was a private corporation and might act as 
a principal, it was and is necessary for the defend¬ 
ant to show in defense not only that it acted as agent 
of the United States but that hi the case of the partic¬ 
ular contract the plaintiff had knowledge that the de¬ 
fendant was acting as agent of the United States. 

The plaintiff promptly raised these points in the 
demurrer filed October 8, 1918 (Rec. pp. 15 and 16); 

“(6) Said additional pleas numbered one and 
two do not, nor does either of them aver that the 
plaintiff had knowledge that the defendant, in all 
the transactions, matters and things out of which 
the plaintiff’s cause of action accrued, acted under 
the direction of the President.” 

“(8) Said additional pleas numbered one and 
two are, and each of them is, argumentative, and 
each states conclusions of law.” 
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Thereafter the defendant was given leave to amend 
its additional pleas (Rec. p. 16) and did so in a way 
which more clearly than ever shovred that there was 
no contention that there were any special facts mak¬ 
ing the contract in question one of agency, in that the 
first plea was amended by adding the words ‘‘and it 
acts for and on behalf of the United States and in no 
other capacity whatever/* and the second plea was 
amended to allege specifically that the plaintiff had 
notice of the Executive Order, thus precluding the 
idea that the plaintiff was given any notice relating to 
agency in the matter of the particular contract. 

The plaintiff demurred to the pleas as so amended 
(Rec. p. 17), and made the following specific objec¬ 
tion (Rec. p. 18): 

“6. Said additional plea numbered two, as 
amended, merely avers that at the time plaintiff 
was dealing with defendant plaintiff knew of the 
Act of Congress conferring certain powers and 
authority upon the President; that the President, 
under said Act, had delegated certain powers and 
authority to the defendant, and that defendant 
was acting under said delegated authority; but 
said additional plea, as amended, does not aver 
that, in the contract sued upon by plaintiff, the 
plaintiff in the making thereof dealt with the de¬ 
fendant as agent of the President or of the United 
States with knowledge that he was dealing with 
defendant as such agent and not in its corporate 
capacity.’’ 

“8. Said additional pleas numbered one and 
two, as amended, are and each of them is, argu¬ 
mentative, and each states conclusions of law.” 

The defendant was again given leave to amend its 
pleas January 11, 1919 (Rec. p. 18) and failing to do 
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80 the demurrer was sustained and the defendant 
elected to proceed upon the pleadings as they stood. 
(Rec. p. 19.) 

It will be obvious from this record that the pleas 
of the defendant raised no issues of fact and raised 
only the (piestion which was unsuccessfully interposed 
in the Sloan Ship Yards case and the Astoria Marine 
Iron Works case that owing to the general delegation 
of authoritv contained in the Executive order of Jiilv 
11, 1917, the Emergency Fleet Corporation was in all 
cases thereafter acting as agent for the President. 

That the defendant regarded the question entirely as 
one of law is conclusive!v shown by the introdiictorv 
statement of Mr. Archer before the Auditor which is 
found in the record on page 29: 

“The objections that we now make, as we here¬ 
tofore made by our special pleas, are twofold; 
one, that this is, in effect, a suit against the United 
States which can onlv be entertained in the Court 
of Claims; and, second, that the defendant was a 
mere agency of the government created by law, 
knowledge of whose status is chargeable to the 
plaintitfs.” 

And although the defendant thereafter offered evi¬ 
dence generally before the Auditor concerning its lia¬ 
bility resulting from its breach of the contract in 
issue, it did not undertake to offer any evidence on 
the (piestion of agency. 

The fact that the defendant’s plea did not attemjit 
to raise the question of agency as a fact is also demon¬ 
strated by the brief of the Fleet Corporation on the 
original appeal in this case. Appeal No. 3447, where 
it was said: 


**In the ordinary case the burden might and 
probably would be upon the defendant-appellee to 
show that it contracted as agent for a disclosed 
principal, in order to exempt itself from suit. But 
the legal entity of the defendant-appellee here 
entered into the relations of the parties and the 
delineation of their rights. The defendant-appel¬ 
lee existed only by law. * * * 

“Under ordinary circumstances such a defense 
would perhaps put upon the defendant the burden 
of establishing the fact that he contracted only as 
agent for a disclosed principal. But in this case 
the identity of the defendant-appellee itself enters 
into the matter.’’ (Italics ours). 

Brief for Appellee, Appeal No. 3447, pages 22 
and 33. 

It is thus evident that the pleas raised no issue of 
fact relating to the capacity in which the Fleet Corpor¬ 
ation acted, that the defendant did not intend to raise 
any such issue, and that the demurrer to the pleas 
was properly sustained as distinctly held by this Court 
on the first appeal, 51 App. D. C. 44 and 51* 

As a Matter of Fact the Emergency Fleet Corporation 
Did Not Act as Agent for the United States in 
This Case. 

The question of pleadings being before the Court, 
it is necessary to go into them fully, but it will be ap¬ 
parent that there is nothing substantial in the defen¬ 
dant’s argument that it has not been allowed to prove 
the fact of agency. The defendant could never have 

♦Note: Throughout the course of this litigation defendant has 
consistently maintained that as a matter of law the Emergency 
Fleet Corporation was the agent of the President. The written 
objections to the final judgment (Rec. p. 101) are in practically the 
same language as the pleas to which demurrers were sustained. 
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proved agency because in this particular case there 
is no question as to the terms of the contract and that 
it was between the plaintiff and defendant as princi¬ 
pals. 

The contract is contained in certain letters which are 
set forth verbatim at the beginning of the decision in 
51 App. 1). C. 44. It is of course evident from an in¬ 
spection of these letters that there is nothing contained 
in them which suggests that the Emergency Fleet Cor¬ 
poration was acting as agent of the United States. The 
simple fact is that the plaintiff dealt with the Emer¬ 
gency Fleet Corporation as a corporation and the 
Emergency Fleet Corporation dealt with the j)lain- 
tiff in the same capacity. The defendant has not filed 
any pleadings which would enable it to prov’e other¬ 
wise, and even if such pleadings had been filed the con¬ 
tract as stipulated and as found by this court in the 
earlier decisions precludes any possibility of agency. 


The Claim of Agency by the Fleet Corporation Was 
Not Made Known to the Plaintiff. 

Even after the Executive Order of July 11, 1917, the 
p]mergency Fleet Corporation was not in all cases act¬ 
ing as agent of the President. It still might contract 
as a principal or it might contract as the agent of the 
President: Astoria Marine Iron Works v. Fleet Cor¬ 
poration, 258 U. S. 549. The plaintiff therefore when 
entering into a contract with the Fleet Corporation 
could not know that it was acting as agent of the 
United States unless this knowledge was communicated 
to the plaintiff when the contract was made. 
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As has been shown there has been no statement in 
any plea that the Fleet Corporation made known to 
the plaintiff that It was acting as agent for the United 
States in regard to this particular contract, and the 
pleas were demurred to for that specific reason (see 
prior discussion on this question.) 

It is of course fundamental that even if an agency 
exists the agent can be held if he contracts without 
disclosing the agency. As was stated in Downs v. 
Bankhead, 44 App. D. C. 101, 105: 

**T}ie rule of agency is well established that 
cohere an agent personally enters into a contract 
with a third party who is ignorant of the exis- 
fence of the agency, * * * the agent hinds him- 
self.” j 

In the case at bar, the pleas and exceptions show 
that there was no notice given of an agency. The 
demurrer to the pleas was therefore properly sus¬ 
tained. 


II. 

That part of the motion which seeks to have the 
Court vacate the reference to the auditor and all pro¬ 
ceedings thereunder is a repetition of the argument 
contained in the defendant’s brief at pages 44 to 51, 
and in defendant’s supplemental brief at pages 30 to 32, 
and is in direct opposition to all three of the decisions 
of this Court. 

It was settled on the first decision in 51 App. D. C. 44 
that the report of the auditor when admitted in evi- 


dence made out a prima facie case for the plaintiff. 
True, the report of the auditor may be questioned by 
proper exceptions, and, when introduced in evidence 
on behalf of the plaintiff, may be met by evidence 
introduced on behalf of the defendant in support of 
such exceptions. But the suggestion that the auditor’s 
report be eliminated entirely involves the reversal of 
all three of the decisions of the Court of Appeals in 
this case. It is difficult to see how counsel for defend¬ 
ant can continue to argue this point which has so many 
times been settled. 


Respectfully submitted, 

J. Harry Covington, 
Clinton Robb, 

Spencer Gordon, 
Attorneys for Appellee. 
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SUPPLEMENTAL BRIEF FOR APPELLEE. 


This supplemental brief is submitted pursuant to 
leave of Court as a reply to a supplemental brief of the 
defendant below and also to cover certain questions 
brought up at the time of the oral argument which 
were not developed in the original briefs. 

The original brief of the appellee fully disposes of 
the questions raised in the appellant’s original brief 
and they will not again be discussed. 

The plaintiff below is referred to as the ‘‘plaintiff” 
and the defendant below as the “defendant”. 

In their original brief counsel for the defendant 
accepted the prior decisions of this Court in the pend¬ 
ing case but sought to avoid the effect of them by 
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urging that although the contract was made by the 
Emergency Fleet Corporation in its corporate capac¬ 
ity it was cancelled as agent for the President. “We 
do not seek to reopen the question of whether or not 
the defendant in the case at bar made the contract in 
this case as agent of the United States”, (Original 
brief for defendant, p. 11). 

But in the oral argument the defendant took the 
position that the prior decisions of this Court in this 
case were wrong, and that position is reasserted in 
the supplemental brief, the defendant contending that 
after the Executive order of July 11, 1917, the Emer¬ 
gency Fleet Corporation always acted as agent of the 
President, so that the contract in question was with 
the United States and suit lay in the Court of Claims. 
In reply to this argument we shall show that the law 
as declared by the prior decisions in this case* has 
been confirmed by several decisions of the United 
States Supreme Court, and it is well established that 
in every case it is a question of fact whether the Emer¬ 
gency Fleet Corporation after July 11, 1917, entered 
into a particular contract in its corporate capacity or 
as agent of the United States. 

During the argument the Court asked the question 
whether, if the capacity in which the Fleet Corpora¬ 
tion contracts is a question of fact, there might not 
have been error in sustaining the demurrer to the de- 
fendanCs amended plea of agency. It will be demon¬ 
strated by reference to the pleadings that the plea of 
agency deliberately raised no issue of fact, and the 
demurrer was therefore properly sustained. 

•Note: The first decision in the case at bar, 51 App. D. C. 44, was 
cited with approval in a unanimous decision of the Circuit Court of 
Appeals for the Second Circuit, Providence Engineering Corpn. v. 
Downey Shipbuilding Corpn., 294 Fed. 641, 653. 


This brief will also demonstrate under appropriate 
headings that, regardless of pleadings, the Fleet Cor¬ 
poration did not in fact act as agent of the President 
in making the contract in question, that no claim of 
agency was made known to the plaintiff, and that the 
breach of the contract was also the act of the Fleet 
Corporation in its individual capacity. 

All the material questions involved in the present 
appeal have in reality been disposed of in the case of 
Astoria Marine Iron Works v. Emergency Fleet Cor¬ 
poration, 258 U. S. 549, and the decision in that case 
absolutely sustains the position of the plaintiff in this 
case. 


The United States Shipping Board Emergency Fleet 
Corporation May be Sued as a Corporation in the 
Supreme Court of the District of Columbia on Con¬ 
tracts Made by it, Even Though These Contracts 
Relate to the Building of Ships and Even Though 
They Were Made After the Delegation of Power 
by the President July 11,1917. 

The question suggested by this heading was the 
subject of differences of opinion among the lower 
Federal courts from 1917 to 1922, but has now been 
settled by decisions of the United States Supreme 
Court. 

The Court of Appeals of the District of Columbia 
quickly settled the law correctly in the first appeal in 
the case at bar, 51 App. D. C. 44, and its view, was 
entirely sustained by the United States Supreme Court 
in a group of cases decided in 1922. These cases were 
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Sloan Shipyards Corporation v. United States Ship¬ 
ping Board Emergency Fleet Corporation; Astoria 
Marine Iron Works v. United States Shipping Board 
Emergency Fleet Corporation; In the matter of the 
Eastern Shore Shipping Corporation, bankrupt, and 
United States Shipping Board Emergency Fleet Cor¬ 
poration V. Roger B. Wood, Trustee in Bankruptcy. 
They are all reported in 258 U. S. 549. 

None of these cases were suits on torts. The Sloan 
case was a bill to have a contract set aside and for an 
accounting on an earlier contract. The Astoria case 
was a suit for breach of contract. The bankruptcy 
case grew out of a claim by the Emergency Fleet Cor¬ 
poration that it was entitled to a priority as an in¬ 
strumentality of the United States. The Supreme 
Court decided all of the cases against the United 
States Shipping Board Emergency Fleet Corporation. 

The opinion contains an illuminating discussion of 
the history and powers of the Emergency Fleet Cor¬ 
poration. The Court said: 

“These cases present in different ways the 
question of the standing of the United States 
Shipping Board Emergency Fleet Corporation in 
the Courts—the first two, whether it so far em¬ 
bodies the United States that these suits should 
have been brought in the Court of Claims; the 
third whether it is entitled to a preference against 
a bankrupt which it is asserted would belong to 
the United States if the United States claimed 
in its OA\Ti name. The facts material at this stage 
can be told in a few words. The Shipping Act 
of September 7, 1916, c. 451, 39 Stat. 728, passed 
no doubt in contemplation of the possibility of 
war, to create a naval reserve and merchant ma¬ 
rine, established the United States Shipping Board 
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and gave it power to form a corporation under the 
laws of the District of Columbia for the purchase, 
construction and operation of merchant vessels— 
the corporation to be dissolved ‘at the expira¬ 
tion of five years from the conclusion of the 
present European war’. The stock was not to 
exceed $50,000,000, and the Board was authorized 
to purchase not less than a majority of such stock. 
War was declared on April 6, 1917, and the cor¬ 
poration was formed on the 16th of the same 
month. * * * 

“The Shipping Act contemplated a corpora¬ 
tion in which private persons might be stock¬ 
holders and which was to be formed like any busi¬ 
ness corporation under the laws of the District, 
with capacity to sue and be sued. The United 
States took all the stock but that did not affect 
the legal position of the company. United States 
V. Strang, 254 U. S. 491. At that stage the origi¬ 
nal contract was made. Subsequently the powers 
of the corporation were greatly enlarged. On 
July 11, 1917, the President delegated to it the 
powers that had been conferred upon him by the 
Act of June 15, 1917, c. 29, 40 Stat. 182, applicable 
to the construction, purchase and requisitioning of 
vessels in process of construction and of materials 
for ship construction, and delegated to the Ship¬ 
ping Board his powers to take by purchase or re¬ 
quisition constructed vessels and the operation of 
all vessels acquired by the United States, with 
authority to exercise these powers either directly 
or through the Fleet Corporation.” 

The Court then referred to the Act of June 15, 1917, 
and the Executive Order of July 11, 1917, which have 
so often been referred to in the case at bar, and to 
numerous other acts and Executive Orders, and con¬ 
tinued by saying: 
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“These provisions sufficiently indicate the 
enormous powers ultimately giv’en to the Fleet 
Corj)oration. They have suggested the argument 
that it was so far put in place of the sov’ereign as 
to share the immunity of the sovereign from suit 
otherwise than as the sov^ereign allows. But such 
a notion is a v’ery dangerous departure from one 
of the first principles of our system of law. The 
sov’ereign properly so called is superior to suit 
for reasons that often have been explained. But 
the general rule is that any ])erson within the 
jurisdiction always is amenable to the law. * * *’» 

Counsel for defendant in their supplemental brief 
treat v’cry lightly the decision of the Supreme Court 
in the case of Astoria Marine Iron Works, 258 U. S. 
54t), and with good reason, for that case clearly dis- 
]K)ses of all questions of jurisdiction in the pending 
case. It is peculiarly applicable because (1) it ivas a 
suit Oil a contract, (< 2 ) the contract teas made on Feb¬ 
ruary 1, 1919, lony after July 11, 1917, the date of the 
(leleyation of power to the Fleet Corporation by the 
President which is relied on in the case at bar and (3) 
the defense was made that the corporation was the 
agent of the President and that suit should have been 
brought in the Court of Claims. 

The opinion of the Supreme Court said: 

“In the next case the Astoria Marine Iron 
Works sued in a state court for breach of a con¬ 
tract set forth. The suit was removed to the dis¬ 
trict court, and there dismissed upon demurrer on 
the same ground as the last,—that the only remedy 
was in the Court of Claims. 270 Fed. 635. This 
contract was made on February 1, 1919, when the 
character of the Fleet Corporation had been more 
fully dev’eloped and determined than in the pre- 
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vious case, and purported to be made with the 
Fleet Corporation,—‘a corporation organized and 
existing under the laws of the District of Colum¬ 
bia (herein called the “Corporation’’), represent¬ 
ing the United States of America, party of the 
second part’ Throughout the contract the under¬ 
takings of the party of the second part are ex¬ 
pressed to be undertakings of the Corporation, 
and it is this corporation and its ofl&cers that are 
to be satisfied in regard to what is required from 
the Iron Works. It is recognized that it may be 
necessary for the United States to exercise com¬ 
plete control over the furnishing of supplies to 
the Iron Works, and it is agreed that if required 
by the Corporation ‘and/or the United States’, 
the Iron Works will furnish schedules, etc., etc. 
The whole frame of the instrument seems to us 
plainly to recognize the Corporation as the im¬ 
mediate party to the contract. The distinction 
between it and the United States is marked in 
the phrase last quoted. If we are right in this, 
further reasoning seems to us unnecessary to show 
that there was jurisdiction of the suit. The fact 
that the corporation was formed under the gen¬ 
eral laws of the District of Columbia is persua¬ 
sive, even standing alone, that it was expected to 
contract and to stand suit in its own person, what¬ 
ever indemnities might be furnished by the United 
States. The judgment in this case also must be 
reversed.” 

Evidently recognizing that the decision of the United 
States Supreme Court in the Astoria case is an insur¬ 
mountable obstacle to their alleged jurisdictional 
defense, counsel for the defendant have undertaken in 
their supplemental brief (pages 12 to 15) a discussion 

of what they call the subsequent proceedings in that 
case in the District Court and point out that the court 

below allowed a plea of agency to stand. Counsel for 


8 


the (lefeiidaiit refer to this defense as “matter almost 
identical with the additional pleas as amended in the 
instant case” (supplemental brief page 12), but they 
are prudently silent as to the vital point in the decision 
of the district judge. The plea in the case in the Dis¬ 
trict Court was not “almost identical” with the plea in 
the case at bar for it contained the following vital 
statement: | 

''Thai at the time the contract teas entered into 
the defendant disclosed to plaintiff that it was 
acting as 1|he agent of the United States and on 
its behalf, and not in its private capacity.” As¬ 
toria Marine Iron Works v. Fleet Corporation, 
295 Fed. 4J5, 416. 

U 

Such an allejcation was not in the pleadings in the 
pending case. » There was no allegation that in the 
contract sued | upon the jilaintilT in the making 
thereof dealt with the defendant as agent of the 
President or of the United States with knowledge 
that he was dealing with the defendant as such agent 
and not in its corporate capacity, and this defect was 
specifically pointed out by demurrer (Rec. p. 15,16, 18). 

But peculiarly indeed, what counsel for the de¬ 
fendant discuss at length as the proceedings in the 
Astoria Marine Iron Works case in the District Court, 
295 Fed. 415, subsequent to the Supreme Court de¬ 
cision, 258 U. S. 549, were not subsecpient proceed¬ 
ings at all but icere proceedings in an entirely different 
case. The Astoria case which went to the Supreme 
Court and was reported in 258 U. S. was first decided 
in 270 Fed. 635 and involved a contract dated Febru¬ 
ary 1, 1919 (258 U. S. 569) to maintain a suitable site 
at Astoria, Ore., and to construct a marine railway, etc,. 
(270 Fed. 636). The Astoria case which counsel for 
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the defendant erroneously cite as the same case in¬ 
volved a contract dated March 25, 1918, to install ma¬ 
chinery and equipment in twenty ship hulls. The cases 
were two entirely different suits although by the same 
plaintiff. 

Counsel for the defendant in their supplemental 
brief, realizing the impossibility of reconciling their 
argument with the Astoria case in the Supreme Court, 
seek not only to have this Court reverse its prior de¬ 
cisions in the case at bar, but insinuatingly suggest 
that it may well ignore the decision of the Supreme 
Court of the United States. 

Thus referring to the cases of Sloan Shipyards and 
Astoria Iron Works v. Fleet Corporation, 258 U. S. 
549, they say: 

“Recurring to the Sloan, etc., cases it may def¬ 
erentially be remarked that the opinion therein 
leaves much to be desired, and that in neither clar¬ 
ity nor cogency of reasoning is it up to the stand¬ 
ard of the august tribunal pronouncing it * * 
(Supplemental brief for defendant, page 15) 

The decision of the Supreme Court in the Astoria 
case is in fact an exact affirmance of the principles 
of law promulgated in the first decision by this Court 
of the case at bar. And there is no decision of the 
Supreme Court of the United States modifying in the 
slightest the principles established in that case and in 
the other cases of the group. 

It is thus a question of fact in each case whether 
the United States Shipping Board Emergency Fleet 
Corporation entered into the contract in question in 
its individual corporate capacity or as agent of the 
United States. The cases cited in .the briefs of the 
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defendant do not in the least modify that legal propo¬ 
sition, but are cases where it was held that in fact 
there was a contract with the United States or can¬ 
cellation by the United States which is not the situa¬ 
tion in the case at bar. 


The First Plea of the Defendant Suggesting the Ques¬ 
tion of Agency Raised no Issues of Fact and a De¬ 
murrer Was Properly Sustained. On the Present 
Record it is Established That the Contract in the 
Case at Bar Was in Fact Made with the United 
States Shipping Board Emergency Fleet Corpora¬ 
tion in Its Individual Corporate Capacity and Not 
as Agent of the United States. 

The question arose during the course of the oral 
argument whether or not by sustaining the demurrer 
to the first plea the court had deprived the defendant 
of an opportunity of showing as a matter of fact that 
it acted as agent of the United States in the contract 
involved in the case at bar. The answer was only given 
by the plaintiff’s counsel at the conclusion of the ar¬ 
gument when there was little time to develop it. 

The first plea of the defendant raising the question 
of agency will be found on page 10 of the record. This 
was ordered stricken out June 20, 1918 (Rec. p. 12). 
The defendant was given leave to file additional pleas 
October 23, 1918, (Rec. p. 13). The defendant there¬ 
upon filed additional pleas of agency which expanded 
the original pleas. 

It will be noted both as to the original plea on page 
10 and as to the firit amended plea on page 14, the al¬ 
legations were maqe in effect that the defendant cor- 

I 


I 
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poration was formed pursuant to Act of Congress, that 
all its stock had been held by the United States and 
that by virtue of an Executive order of July 11, 1917, 
the defendant exercised such power and authority as 
were delegated by the Executive order 

<<* ♦ # defendant acted in pursuance 

of the power and authority so delegated to it and 
solely for and on behalf of the United States in 
and with respect to each and all of the transactions, 
matters and things out of which the supposed 
cause or causes of action sued upon by the plain¬ 
tiff are alleged to or could have arisen; wl>' 
fore, each and all of its acts in such respect were 
acts of the United States, and the suit of the plain¬ 
tiff on account of such acts is in fi?.ct and in effect 
a suit against the United States, which may not 
be maintained in this Court but is maintainable, 
if at all, only as by law provided.’’ 

The second plea of agency (Rec. p. 14, 15) set forth 
the Executive order in full and concluded by saying; 

‘‘In compliance with the aforesaid Order and 
by virtue thereof, the defendant, being the cor¬ 
poration mentioned therein, has acted at all times 
since said Executive Order was issued as the 
agent of the United States in and about the con¬ 
struction of ships and the production and pur¬ 
chase of materials for ship construction, as de¬ 
scribed in said Order, and in all the transactions, 
matters and things out of which the supposed cause 
or causes of action sued upon by the plaintiff are 
alleged to or could have arisen, the defendant 
acted solely under the direction of the President 
by virtue of the authority conferred by said Act 
and by said Executive Order, and as the agent 
for and of the United States.” 
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It will be noted that these pleas raise exactly the 
questions raisejd in the Sloan Ship Yards case and 
the Astoria MaHne Iron Works case, that is the legal 
effect of the Executive order of July 11, 1917. They 
did not refer t(j particular facts relating to the case 
at bar but sim[>ly attempted to raise the defense that 
since the time qf the Executive order of July 11, 1917, 
the Emergency Fleet Corporation had in all things 
acted as agent iof the United States. The pleas thus 
raised no issue of fact. 

Having in mind also that the Emergency Fleet Cor¬ 
poration was a private corporation and might act as 
a principal, it was and is necessary for the defen¬ 
dant to show’ in defense not only that it acted as agent 
of the United States but that in the case of the partic¬ 
ular contract the plaintiff had knowledge that the de¬ 
fendant was acting as agent of the United States. 

The plaintiff promptly raised these points in the 
demurrer filed October 8, 1918 (Rec. pp. 15 and 16): 

“(6) Said additional pleas numbered one and 
two do not, nor does either of them aver that the 
plaintiff had knowledge that the defendant, in all 
the transactions, matters and things out of w’hich 
the plaintiff’s cause of action accrued, acted under 
the direction of the President.” 

“(8) Said additional pleas numbered one and 
two are, and each of them is, argumentative, and 
each states conclusions of law’.” 

Thereafter the defendant w’as given leave to amend 
its additional pleas (Rec. p. 16) and did so in a w’ay 
which more clearly than ever showed that there was 
no contention that there were any special facts 
making the contract in question one of agency, in that 
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the first plea was amended by adding the words “and 
it acts for and on behalf of the United States and in 
no other capacity whatever, and the second plea was 
amended to allege specifically that the plaintiff had 
notice of the Executive Order, thus precluding the 
idea that the plaintiff was given any notice relating to 
agency in the matter of the particular contract. 

The plaintiff demurred to the pleas as so amended 
(Rec. p. 17), and made the following specific objec¬ 
tion (Rec. p. 18): 

“6. Said additional plea numbered two, as 
amended, merely avers that at the time plaintiff 
was dealing with defendant plaintiff knew of the 
Act of Congress conferring certain powers and 
authority upon the President; that the President, 
under said Act, had delegated certain powers and 
authority to the defendant, and that defendant 
was acting under said delegated authority; but 
said additional plea, as amended, does not aver 
that, in the contract sued upon by plaintiff, the 
plaintiff in the making thereof dealt with the de¬ 
fendant as agent of the President or of the United 
States with knowledge that he was dealing with 
defendant as such agent and not in its corporate 
capacity. “ 

“8. Said additional pleas numbered one and two, 
as amended, are and each of them is, argumenta- 
tive,tand each states conclusions of law.“ 

The defendant was again given leave to amend its 
pleas January 11, 1919 (Rec. p. 18) and failing to do 
so the demurrer was sustained and the defendant 
elected to proceed upon the pleadings as they stood, 
(Rec. p. 19.) 

It will be obvious from this record that the pleas 
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of the (lefeiidaiit raised no issues of fact and raised 
only the question which was unsuccessfully interposed 
in the Sloan Ship Yards case and the Astoria Marine 
Iron Works case that owing to the general delegation 
of authority contained in the Executive order of July 
11, 1917, the Emergency Fleet Corporation was in all 
cases thereafter acting as agent for the President. 

That the defendant regarded the question entirely as 
one of law is concliisively shown by the introductory 
statement of Mr. Archer before the Auditor which is 
found in the record on page 29: 


“The objections that we now make, as we here¬ 
tofore made by our special pleas, are twofohl; 
one, that this is, in effect, a suit against the United 
States which can only be entertained in the Court 
of Claims; and, second, that the defendant was a 
mere agency of the goyernment created by law, 
knowledge of whose status is chargeable to the 
plaintiffs.^’ ‘ 


» 

And although* the defendant thereafter offered 

evidence generally before the Auditor concerning its 

liability resultinic from its breach of the contract in 
* . » 

issue, it did not undertake to offer any evidence on 

» 

the question of {jgency. 

The fact that ithe defendant’s plea did not attemjjt 
to raise the quesHon of agency as a fact is also demon¬ 
strated by the brief of the h^leet Corporation on the 
original appeal in this case. Appeal No. 3447, where 
it was said: ] 


the case the burden might and 

probably would be upon the defendant-appellee to 
show that it contracted as agent for a disclosed 
principal, in order to exempt itself from suit. But 
the legal entity of the defendant-appellee here 
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entered into the relations of the parties and the 
delineation of their rights. The defendant-appel¬ 
lee existed only by law. * * * 

“Under ordinary circnmstancee such a defense 
would perhaps put upon the defendant the burden 
of establishing the fact that he contracted only as 
agent for a disclosed principal. But in this case 
the identity of the defendant-appellee itself enters 
into the matter.“ (Italics ours). 

Brief for Appellee, Appeal No. 3447, pages 22 
and 33. 

It is thus evident that the pleas raised no issue of 
fact relating to the capacity in which the Fleet Corpor¬ 
ation acted, that the defendant did not intend to raise 
any such issue, and that the demurrer to the pleavS 
was properly sustained as distinctly held by this Court 
on the first appeal, 51 App. D. C. 44 and 51* 


As a Matter of Fact the Emergency Fleet Corporation 
Did Not Act as Agent for the United States in 
This Case. 

The question of pleadings having been raised we 
felt it necessary to go into it fully, but it will be ap¬ 
parent that there is nothing substantial in the defen¬ 
dant's argument that it has not been allowed to prove 
the fact of agency. The defendant could never have 
proved agency because in this particular case there 
is no question as to the terms of the contract and that 


•Note: Throughout the course of this litigation defendant has 
consistently maintained that as a matter of law the Emergency Fleet 
Corporation was the agent of the President. The written objections to 
the final judgment (Rec. p. 101) are in practically the same language 
as the pleas to which demurrers were sustained. 
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it was between the plaintiff and defendant as princi¬ 
pals. 

The contract is contained in certain letters which are 
set forth verbatim at the beginning of the decision in 
51 App. D. C. 44. It is of course evident from an in¬ 
spection of these letters that there is nothing contained 
in them which suggests that the Emergency Fleet Cor¬ 
poration was acting as agent of the United States. The 
simple fact is that the plaintiff dealt with the Emer¬ 
gency Fleet Corporation as a corporation and the 
Emergency Fleet Corporation dealt with the plain¬ 
tiff in the same cai)acity. The defendant has not filed 
any i)leadings which would enable it to prove other¬ 
wise, and even if such pleadings had been filed the con¬ 
tract as stipulated and as found l)y this court in the 
earlier decisions precludes any possibility of agency. 


The Claim of Agency by the Fleet Corporation Was Not 
Made Known to the Plaintiff. 

Even after the Executive Order of July 11, 1917, the 
Emergency Fleet Corporation was not in all cases act¬ 
ing as agent of the President. It still might contract 
as a principal or it might contract as the agent of the 
President: Astoria Marine Iron Works v. Fleet Cor¬ 
poration, 258 U. S. 549. The plaintiff therefore when 
entering into a contract with the Fleet Corporation 
could not know that it was acting as agent of the 
United States unless this knowledge was communicated 
to the plaintiff when the contract was made. 

As has been shown there has been no statement in 
any plea that the Fleet Corporation made known to 
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the plaintiff that it was acting as agent for the United 
States in regard to this particular contract, and the 
pleas were demurred to for that specific reason (see 
prior discussion on this question.) 

It is of course fundamental that even if an agency 
exists the agent can be held if he contracts without dis¬ 
closing the agency. As was stated in Downs v. Bank- 
head, 44 App. D. C. 101, 105: 

^'Thc rule of agency is ivell established that 
where an agent personally enters into a contract 
ivith a third party who is ignorant of the existence 
of the agencyy * * * the agent binds himselfP* 

In the case at bar, the pleas and exceptions show 
that there was no notice given of an agency. In fact 
the actual contract which is in evidence shows that 
there was no indication given of an agency. The 
plaintiff is therefore entitled to recover under the As¬ 
toria decision whatever mav be the actual facts as to 
the existence of an undisclosed agency. 


The Breach of the Contract Was Also the Act of the 
Emergency Fleet Corporation in Its Individual 
Capacity. 

As has already been stated in plaintiff’s original 
brief there is nothing in the record below to indicate 
that any distinction was ever made between the cajja- 
city in which the Emergency Fleet Corporation nicule 
the contract and the capacity in which it was broken 
by cancellation (plaintiff’s original brief pages 11 to 
13.) 
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But there cannot be an issue of fact as to the method 
of the breach of the contract. The telegram and letter 
of cancellation are in the record admitted by both 
sides: 


‘^National Timber Company, 

“State Bank Building, 

“Mobile, Ala. 

“The American Bureau of Shipping has abso¬ 
lutely ruled against water oak for wooden ships. 
Cancel all timber you are getting out in water 
oak. Will write fullv tomorrow. 

“W. J. HAYDEX, 

I “Emergency Fleet Corporation. 

752.’’ 

(Record p. 66.) 

» 

“tJnited States Shipping Board, 
“Emergency Fleet Corporation, 

“818 Hibernia Building, 

. “New Orleans. 

August 22nd, 1917. 


“National Timber Company, 
“Mobile, Alabama. 


“Dear Sii}: 

I 

“I have just wired you as per enclosed confir¬ 
mation, ai)d now beg to confirm. In explaining beg 
to advise that 1 am instructed by Mr. W. J. Hay¬ 
den, Assistant to the General Purchasing Officer, 
that the i^merican Bureau of Shipping has ruled 
against the use of water oak in wooden steamships, 
therefore, we are forced to cancel the order placed 
with you,, unless you can furnish those sizes in 
white oak, instead of water oak. Your immediate 




I 


19 


advice on this phase of the matter will be highly 
appreciated. 

“Yours very truly, 

R. G. ROBINSON, 
Production Officer. 
“R. G. R.—I. B.“ (Record p. 67.)“ 

This telegram and letter contain no reference to the 
United States, to any agency by the Emergency Fleet 
Corporation, or to any war statutes. The telegram is 
signed “W. J. Hayden, Emergency Fleet Corpora¬ 
tion, “ and the letter bears the letterhead of the Emer¬ 
gency Fleet Corporation. (The statutory name of the 
corporation was United States Shipping Board Emer¬ 
gency Fleet Corporation.) In fact it was expressly 
stipulated that they “were the action of the Fleet Cor¬ 
poration “: 

“Mr. Roberts: I would like to have it stipulated 
that those telegrams and letters of cancellation 
were the action of the Fleet Corporation. 

“Mr. Archer: Yes.“ 

(Record pp. 67, 68.) 

All the cases cited by counsel for the defendant as 
to just compensation in the Court of Claims presup¬ 
pose a cancellation by the United States or by the 
Emergency Fleet Corporation as agent for the United 
States. But that is not the situation in the case at 
bar. Here we have simply a breach of contract by the 
Emergency Fleet Corporation in its individual capa¬ 
city such breach consisting of the unwarranted can¬ 
cellation of the contract. 

The words of Mr. Justice Sutherland, in the Russell 
Motor Case, (a suit not against the Fleet Corporation 
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but against the United States) to the effect that notice 
as to the character of the cancellation was imputed to 
the contractor, even though the statute was not men¬ 
tioned, has no application to the case at bar. There the 
contract was with the Navy Department and the del¬ 
egation by the President of power to cancel was to the 
Secretary of the Navy, an official who could act in only 
one capacityy namely, as an agent of the United States. 
The Court was not speaking about a delegation of 
power by the President to the Fleet Corporation, which 
could act in either of two capacities, as a corporation 
in the cai)acity of principal or as agent of the United 
States. Justice Sutherland expressly referred to a 
“Department” of government, not to a corporation 
such as the Fleet Corporation. 

There is no magic in the word “cancellation.” It 
is an ordinary word often used when a party to a pri¬ 
vate contract determines to end it and thus to breach 
it. Such breach is expected to be attended by whatever 
liability flows therefrom. The I^mergency P^leet Cor¬ 
poration concluded it did not want the kind of lumber 
it had contracted to take from the ])laintiff, and it 
breached its contract rather than perform it. But as a 
corporation it could not change or reduce its liability 
by calling such breach a cancellation. 

The case of Astoria Marine Iron Works v. the 
United States, 258 U. S. 549, is precisely like the 
pending case, not only on the question of agenr^y 
relating to the making of the contract, hut on 
the point made by the defendant regarding the can¬ 
cellation of the contract. The defendant’s present con¬ 
tention is that the President under the Act of June 15, 
1917, had the unconditional right to cancel the contract, 
and, regardless of an actual notice of cancellation in 
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pursuance of the statute, the mere existence of this 
right precluded anticipated profits. This contention 
by the defendant is exactly contrary to the Astoria 
decision as made upon the pleadings in that case. 

The report of the Astoria decision does not show 
the pleadings in full, but they are to be found in the 
Law Library of the Supreme Court of the United 
States among the bound records and briefs of cases be¬ 
fore that Court. The record in the case. No. 376, Oc¬ 
tober term, 1921, discloses (pages 12 and 13) that the 
plaintiff alleged that a contract had been made be¬ 
tween the plaintiff and the Emergency Fleet Corpora¬ 
tion on February 1, 1919, that in 1920, the defendant 
**notified this plaintiff that said contract was termi¬ 
nated and attempted to declare the same null and 
void.** The declaration further alleged that by reason 
of this action by the defendant the plaintiff had been 
damaged $275/)00 **in the loss of prospective and an¬ 
ticipated profits.** A demurrer to this declaration was 
sustained by the lower court, but the Supreme Court 
of the United States reversed that decision and held 
that the declaration stated a good cause of aHion. 

It is obvious that if the contention of the defendant 
is correct the Supreme Court of the United States 
would have sustained the demurrer in the Astoria case. 
There is absolutely no material difference between that 
case and the pending case. In each case the contract 
was made by the plaintiff not wilh the United States 
but with the Fleet Corporation, and the Fleet Cor¬ 
poration later refused to perform the contract. In 
each case the plaintiff sued for damages and as a part 
of the damages asked for anticipated profits. In each 
case suit was brought against the Fleet Corporation, 
not the United States. It is impossible to find any ma- 
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terial point on which the pending case differs with the 
Astoria case. Counsel for the defendant must realize 
this when they say that the opinion in the Astoria 
case ‘‘leaves much to be desired’’ (Supplemental brief 
for defendant, page 15.) The truth is that the decision 
of this Court on the first appeal and the entry by the 
lower Court of final judgment for the plaintiff which 
is the cause of the present appeal, are exactly in accord 
with the decision of the Supreme Court in the Astoria 
case. 1 


Conclusion. 

The group of cases decided by the United States 
Supreme Coui;t in 1922 and reported in 258 U. S. 
clearly settle the proposition that suit may be main¬ 
tained against ithe Emergency Fleet Corporation in its 
corporate capa|city on contracts relating to shipbuild¬ 
ing after the passage of the Act of Congress of June 15, 
1917 and the ’Executive Order of the President of 
July 11, 1917. ; 

The particular contract in the pending case was on 
its face both made and breached by the defendant in 
its corporate clapacity, and there is no pleading in the 
record raisingja^ an issue of fact the contention that 
the defendant lacted as agent of the United States in 
making or breaking the contract. 

There is absolutely nothing in the pleadings to sup¬ 
port the contention that the contract although inade by 
the defendant lin its corporate capacity was cancelled 
as agent for the United States. This position is set 
forth for the first time in the original brief of the de¬ 
fendant filed in the present appeal. 


1 
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The pending case is simply one where a contract 
was made and broken by the defendant in its corporate 
capacity. This the very documents constituting the 
making and breaking of the contract affirmatively show. 
The plaintiff’s right rests not alone on the pleadings; 
it is one of substance. 

The case (at risk of repetition) is precisely like 
the Astoria case of the group in 258 U. S. There the 
Supreme Court held that there was jurisdiction of a 
suit against the Emergency Fleet Corporation where 
action was brought because of the attempted termina¬ 
tion of a contract made after the Executive order of 
July 11, 1917, and where claim was expressly made 
for anticipated profits as damages. 

It is respectfully submitted, therefore, that the deci¬ 
sion below should be affirmed. 

J. Harry Covington, 
Clinton Robb, 

Spencer Gordon, 

Attorneys for Appellee. 
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(Hdurt of of Colombia 

April Tkrm, 1926. 


No. 4285. 


United States Shipping Board Emergency Fleet 
Corporation, Appellant, 

vs, 

Maurice H. Eichberg, Trading as National Timber 

Company. 


ON APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


MOTION FOR MODIFICATION OF JUDGMENT. 


Comes now the appellant, by its attorneys, and 
moves the Court to modify its judgment in the above- 
entitled cause, as follows; 

1. So as to direct the Court below to vacate its order 
or judgment sustaining the demurrer of the appellee 
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to appellant’s special pleas numbered one (1) and 
two (2), and each of them, as finally amended, and 
strikintc out the same, and further to direct the said 
lower (’ourt to proceed in the further trial of the cause 
upon the declaration and the said pleas and the plea 
of the general issue therein; and 

2. So as to direct the said lower Court to vacate the 
reference of the cause to the Auditor and all proceed¬ 
ings on and under the said reference, and to ])r()ceed 
in the further trial of the cause as though the said ref¬ 
erence had not been made. 


Peyton Gordon, 

United States Attorney, 
District of Columbia, 
Attorney for Appellant. 


Of Counsel: 

CiiAUNCEY G. Parker, 

General Counsel. 


Henry E. Davis, 

Bolitha J. Laws, 

Speeial Counsel. 
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IN THE 

COURT OF APPEALS, DISTRICT OF COLUMBIA 


April Term, 1926. 


No. 4285. 


United States Shipping Board Emergency Fleet 
Corporation, Appellant, 

vs, 

Maurice H. Eicuberg, Trading as National Timber 

Company. 


ON APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


MEMORANDUM IN SUPPORT OP MOTION 


I. 

That the pleas effectively raise the question of fact 
whether in the transaction in question the Fleet Cor¬ 
poration was acting for itself as a priv’ate corporation 
or for the United States as a public agent is definitively 
established by the authorities heretofore cited each of 
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which was decided after the case of Sloan Shipyards 
Corp. V. Fleet Corp. (258 U. S. 594), namely, 

t 

Commonwealth Finance Corporation v. Landis, 
261 Fed. 440. 

Inii:ram-ll)av Lumber Co. v. Fleet Corporation, 
267 Fed. 283. 

Buffalo Union Furnace Co. v. Fleet Corporation, 
291 Fed. 23. 

Astoria ^larine Iron Works v. Fleet Corporation 
295 Fed. 415. 

And that the :alle^ation of each plea of the capacity 
in which the Fleet Corporation acted, namely, in behalf 
of the United States, is admitted bv the demurrer to 
each is definitively decided in the case of 

U. S. V. Skinner & Eddy Corporation, 5 Fed. 
2d. 708. 

Hespecting the action of the lower Court on these 
])leas this Court in its opinion states as follows: 

“The Shipping Board, in the present case, in 
answer to plaintiff’s petition, by way of defense, 
set up the authority vested in it by the President 
and alleged that it was acting solely as the agent 
of the United States and not on its own behalf as 
a private corporation. To this the plaintiff de¬ 
murred and moved to strike out this defense on 
the ground that it was immaterial, irrelevant and 
constitutes no defense to the present action. The 
motion was properly sustained, since the action 
here is against the Shipping Board, acting in the 
capacity of a private corporation. In this it dif¬ 
fers from the Bussell Motor case where the action 
was clearly one against the Unites States, since 
the contract was made by the Secretary of the 
Navy, acting not in a corporate capacity but on be- 
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half of the Government the only way in which he 
could act. This, in brief, we think is the distin¬ 
guishing feature wdiich obviates the necessity of 
plaintiff invoking the jurisdiction of the Court of 
Claims.’’ 

It is doferoiitially submitted that the supposed ‘Mis 
tinguishiiig feature” mentioned is non-existent. The 
opinion of the Supreme Court referred to was in three 
cases grouped and heard together, namely, Russell 
Motor Car Company, Freygang and Anderson Manu¬ 
facturing Company against the United States. The 
opinion of the Court begins thus: 

“These cases, here on appeal from the Court 
of Claims, differ in details of fact, but are con¬ 
trolled by the same principles of law, and depend 
alike upon the construction and application of the 
same statutory provisions.” 

And the opinion concludes thus; 

“It is unnecessary to burden this opinion with 
a statement of the facts in the Freygang and 
Anderson Manufacturing Company cases. They 
are not distinguished in any essential respect 
from the case of the Motor Car Company, and 
are governed by the same reasons and conclu¬ 
sions.” 

In the Freygang case, the pertinent essentials of 
which are set forth in the supplemental brief under 
the title Midland Bridge Company v. United States, 
(pp. 42, et seq.), the contract was made directly wdth 
the Fleet Corporation, wherefore it is a demonstration 
that the above quoted language of this Court in its 
opinion is, be it said with due deference, inappropriate 
and indecisive. 
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It clearly results that the demurrer to the pleas 
under consideration should not have heen sustained and 
that the question of fact thereby raised, namely, that 
of the capacity in which the Fleet Corporation acted, 
should ^o to a’jury, and this Court ])ractically so ad¬ 
mitted in its opinion on the first a])peal of the case, 

wherein it said (51 App. 1). C. 44, 50) : 

I 

“It mayi be suggested, however, that the Fleet 
Corporation was authorized under its charter to 
enter into »such a contract as the one in question, 
and the presumption is that, iv the absence of evi¬ 
dence to t^he confraryy it was acting under its 
charter powers, and not under any special power 
given it by the President, and therefore it would 
be liable for a breach of its contract to the same 
extent as any other corporation.“ (Italics sup¬ 
plied.) 

Obviouslv, evidence mav be ofTerod and is receivable 
only in case of an issue of fact ])resented by plea, and, 
c(pially obviously, where a plea sufficiently sets forth 
matter of fact, that is admitted bv demurrer to the 
I)lea. The instant case is that by its special pleas ap¬ 
pellant sought to ])resent and did ])resent the very 
question of fact the absence of evidence of which this 
Court has said raised the presumption that appellant 
“was acting under its charter powers and not under 
any special power given it by the President, “ plainly 
oblivious to the fact that the very thing the absence of 
evidence respecting which the Court finds to raise the 
presumption indicated is the very thing appellant 
undertook to i)resent by its s])ecial ])leas. 

I 

» 

In its precipitate the decision of this Court by af¬ 
firming the demurrer to appellant’s special pleas is 
that the matter thereby set up, namely, that appellant 


I 
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was acting for and in behalf of the United States, can 
not be set up by appellant in any action against it, and 
accordingly that the only character in which appellant 
can be sued is as a i)rivate corporation; to the direct 
contrary of which are the cases above cited, distinctly 
and specifically holding that the capacity in which 
appellant acted in any transaction respecting which it 
is sued is a question of fact presentable by appropriate 
plea. 

It results that by its judginent and mandate the 
Court should direct the Court below to vacate its order 
sustaining the demurrer to the i)leas under considera¬ 
tion and to proceed in the new trial ordered upon the 
l)leas and the issue thereby made. 

As stated in the supplemental brief for appellant 
(pp. 28-30), and herein above repeated, that the ques¬ 
tion in what capacity the Fleet Corporation acted in 
a given transaction, whether as a private corporation 
or as a governmental agency, is one of fact to be deter¬ 
mined by evidence is clearly settled. And each of ap¬ 
pellant’s special ])leas clearly and specifically raises 
this question of fact, wherefore it was error for the 
Court below to sustain the demurrer to each plea (R. 
19). 

Each of the ])leas as originally filed (R. 14-15) was 
by leave of the Court amended (K. 17), and it was to 
each plea as amended that the demurrer was inter¬ 
posed. For the convenience of the Court, the pleas as 
amended and finally acted upon are here set forth as 
thev stood after amendment, the amendment of each 
being indicated by italics. 
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1. The defendant was formed in pursuance of 
the Act of Congress approved September 7, 1916, 
known as the United States Shipping Act, and 
all its cai)ital stock is and at all times has been held 
for and on behalf of the United States and it acts 
for and on behalf of the United States and in no 
other capacity uhatei'er; and further, by virtue 
of an Executive Order issued by the President of 
the United States on the 11th day of July, 1917, 
in pursuance of the section entitled “Emergency 
Shipping Fund” of an Act approved June 15, 
1917, and entitled “An Act making appropria¬ 
tions to supply urgent deficiencies in appropria¬ 
tions for the Military and Naval Establishments 
on account of war expenses for the fiscal year end¬ 
ing June thirtieth, nineteen hundred and seven¬ 
teen, and for other purposes,” the defendant has 
and exercises such power and authority vested 
in the President by said section as are delegated 
l)v said Executive Order to the defendant; 
and the defendant acted in pursuance of the power 
and authority so delegated to it and solely 
for and on behalf of the United States in 
and with respect to each and all of the 
transactions, matters and things out of which 
the supposed cause or causes of action sued 
upon by the plaintiff are alleged to or could have 
arisen; wherefore, each and all of its acts in such 
respect were acts of the United States, and the 
suit of the plaintiff on account of such acts is in 
fact and in effect a suit against the United States, 
which may not be maintained in this Court but is 
maintainable, if at all, only as by law provided. 

2. The President of the United States, on the 
11th day of July, 1917, in pursuance of the section 
entitled “Emergency Shipping Fund” of an Act 
of Congress approved June 15, 1917, and entitled 
“An Act making appropriations to supply urgent 
deficiencies in appropriations for the Military and 
Naval Establishments on account of war expenses 
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for the fiscal year ending June thirtieth, nineteen 
hundred and seventeen, and for other purposes,*’ 
executed and issued an Executive Order confer¬ 
ring certain powers and duties upon the United 
States Shipping Board Emergency Fleet Corpora¬ 
tion, which is a corporation organized and exist¬ 
ing as described in the preceding plea, the said 
order being in words and figures^as follows, viz: 

EXECUTIVE ORDER. 

By virtue of authority vested in me in the sec¬ 
tion entitled ‘‘Emergency shipping fund” of an 
act .of Congress entitled “An Act making appro¬ 
priations to supply urgent deficiencies in appropri¬ 
ations for the Military and Naval Establishments 
on account of war expenses for the fiscal year end¬ 
ing June thirtieth, nineteen hundred and seven¬ 
teen, and for other purposes,” approved June 15, 
1917, I hereby direct that the United States Ship¬ 
ping Board Emergency Fleet Corporation shall 
have and exercise all power and authority vested 
in me in said section of said act, in so far as ap¬ 
plicable to and in furtherance of the construction 
of vessels, the purchase or requisitioning of ves¬ 
sels in process of construction, whether on the 
ways or already launched, or of contracts for the 
construction of such vessels, and the completion 
thereof, and all power and authority applicable to 
and in furtherance of the production, purchase, 
and requisitioning of materials for ship con¬ 
struction. 

And I do further direct that the United States 
Shipping Board shall have and exercise all power 
and authority vested in me in said section of said 
act, in so far as applicable to and in furtherance 
of the taking over of title or possession, by pur¬ 
chase or requisition, of constructed vessels, or 
parts thereof, or charters therein; and the opera¬ 
tion, management and disposition of such vessels, 
and of all other vessels heretofore or hereafter ac- 
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quired by the United States. The powers herein 
delesjated to the United States Shipping Board 
may, in the discretion of said board, be exercised 
directly by tlie said board or by it through the 
United States Shii)ping Board Emergency Fleet 
Corporation, or through any other corporation or¬ 
ganized ])y it for such purpose. 

Woodrow Wii^on, 

Tlie White House, 11 July, 1917. 
j (No. 2664) 

In compliance with the aforesaid Order and by 
virtue thereof, the defendant, being the corpora¬ 
tion mentioned therein, has acted at all times 
since sain Executive Order was issued as the 
agent of the United States in and about the con¬ 
struction of ships and the i)roduction and pur¬ 
chase of materials for ship construction, as de¬ 
scribed in said Order, and in all the transactions, 
matters and things out of which the supposed 
cause or causes of action sued upon by the plain¬ 
tiff are alleged to or could have arisen the de¬ 
fendant acted solelv under the direction of the 
President by virtue of the authority conferred by 
said Act and by said Executive Order, and as 
the agent for and of the United States, of which 
Act and Executive Order and action by virtue of 
the authority conferred thereby the plaintiff had 
notice at (he time of the transaetions, matters and 
things out of which said supposed cause or causes 
of action are alleged to or could have arisen. 

11 . 

The judgment and mandate of this Court should 
direct the lower (^ourt to vacate the reference of the 
cause to the Auditor and all i)roceedings on and under 
the said reference and to proceed in the further trial 
of the cause ds though the said reference had not been 
made. 
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As pointed out in the supplemental brief for ap¬ 
pellant (])]). 30-2), as also pointed out in appellant’s 
main brief and emphasized on the oral arf^iiment, this 
Court was led into the error of treating the reference 
as a common law reference by the incompleteness 
of the record origiiiallv before the Court. The 
comi)lete and correct record shows (R. 11-12) 

that the motion to refer the cause to the Auditor 
was distinctly and specifically for reference “in ac¬ 
cordance with the provisions of Section 254 of the Code 
of Law for the District of Columbia.” 

In its first opinion herein (51 App. D. C. 48-9), this 
Court distinctly said: 

“The statute, however, applies only to actions 
at law where a mutual accounting between the 
j)arties is involved. This is not such a case,** 
(Italics supplied.) 

This is so manifestly true as to be obvious; the 
cause is not an action of account but a suit for damages 
according to particulars of demand accompanying the 
declaration, alleged to be because of a specific breach 
of contract. A volume of argument could not make 
this clearer. And as the order of reference to the 
Auditor was made by the Court “upon consideration 
of the motion” of appellee its inappropriateness and 
invalidity are self-proclaiming. 

Respectfully submitted, 

Peyton Gordon, 

United States Attorney, 
District of Columbia, 
Attorney for Appellant, 

Of Counsel; 

Chauncey G. Parker, 

General Counsel. 

Henry E. Davis, 

Bolitha J. Laws, 

Special Counsel, 


